IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 93-1452

Summary Cal endar

DAVI D COURTNEY WEBB,
Pl ai ntiff-Appellant,
V.

CARCLYN HAVI NS, Tayl or County Jail Nurse,
ET AL.,

Def endant s- Appel | ees.

Appeal fromthe United States District Court
for the Northern District of Texas
(1:92-Cv-117-0Q)

(June 13, 1994)
Before KING H G3 NBOTHAM and BARKSDALE, Circuit Judges.
PER CURI AM *
Davi d Courtney Webb appeals the district court's judgnent
for the defendants following a bench trial of his civil rights
suit brought pursuant to 42 U S.C. § 1983. W affirmin part and

vacate and remand in part the judgnent of the district court.

“Local Rule 47.5 provides: "The publication of opinions
t hat have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the court has determ ned
that this opinion should not be published.



| .

I n Septenber 1992, David Courtney Webb, fornerly an i nmate
at the Taylor County Adult Detention Center (TCADC) in Abil ene,
Texas, filed a pro se civil rights suit pursuant to 42 U S. C
§ 1983 in the United States District Court for the Northern
District of Texas. Wbb naned as defendants the TCADC, Julian
Her nandez, the Sheriff in Abilene; Carolyn Havins, a nurse at the
TCADC, and Gary Graham the grievance officer at the TCADC
Webb, who sued the individual defendants in their official and
i ndi vidual capacities, alleged that these defendants had fail ed
to treat his broken tooth for approximately four nonths and that
Her nandez and Graham had violated his right of access to the
courts.

The district court ordered Webb to anmend his pleadings in
accordance with Federal Rules of G vil Procedure 8(a)(2) and (3).
In his anended conplaint, Wbb all eged that Havins, aided by
Her nandez and Graham had been deliberately indifferent to his
serious nedi cal needsSqQi.e., nothing was done about his broken
tooth for four nonths. He also alleged that the Tayl or County
Comm ssioners Court (TCCC), as well as Havins, Hernandez, and
Graham had been deliberately indifferent to his serious nedical
needssqi . e., he needed for an eye exam nation because his gl asses
were out-of-date and he suffered from painful recurring
headaches. Moreover, he alleged that Hernandez and the TCCC had
violated his right of access to the courts (1) by denying him

witing materials, postage, envel opes, staples, and notary



service, (2) by not ensuring that Webb had | egal representation
wWith respect to his instant 8 1983 action, and (3) by not
ensuring that Webb had | egal representation or access to an
adequate law library with respect to the appeal of his state
court conviction. He also alleged that Hernandez and the TCCC
violated his civil rights by forcing himto sleep on the fl oor
for approximately one year in an overcrowded jail. Wbb stated
in his anmended conplaint that all of the individual defendants
had acted in their official capacities in denying his rights, but
he failed to state that they had acted in their individual
capacities.

On Decenber 2, 1992, the district court dismssed wthout
prejudice as frivol ous Wbb's cl ai m agai nst the TCCC, Havins,
Her nandez, and Graham concerni ng his needi ng an eye exam nati on
and suffering from headaches and his cl ai magainst the TCCC and
Her nandez that proper arrangenents had not been nade to provide
himwith | egal representation with respect to his instant § 1983
action. The district court then ordered the defendants served
with the remaining clains.

The defendants filed their answer on January 15, 1993. On
January 22, 1993, Wbb filed an "anmendnent to conplaint,"”
al l eging that Hernandez had acted in both his individual and
official capacities in forcing Webb to live in an overcrowded
jail. The district court, however, notified Webb that this
"amendnent"” had been stricken fromthe record because Wbb had

not noved for |eave to anmend or supplenent his conplaint. On



February 1, 1993, Wbb filed a request for clarification, stating
that through his court-ordered anended conplaint and the

def endants' answer, he realized that "there [was] sone confusion
as to who [was] being sued and in what capacity."” He also

expl ained that he had intended to sue the individual defendants
in both their individual and official capacities and that he
woul d anmend his conplaint to clarify if necessary. On February
9, 1993, he filed a notion for |leave to file an anended conpl ai nt
and a proposed anended conpl aint, which indicated that he was
suing the individual defendants in both their individual and
official capacities. The district court denied his notion for

| eave on March 4, 1993.

On April 14, 1993, the day before trial was to begin, Wbb
filed a notion for an extension of tinme to conplete discovery and
a second notion for |eave to anend his pleadings. The district
court denied these notions. The case proceeded to trial on Apri
15, 1993. After hearing testinony, the district court concl uded
t hat because Webb had sued the individual defendants in their
official capacities only, Wbb had not proven a cause of action
under 8§ 1983 agai nst these defendants because there was no
evi dence of a customor policy which violated any of his

constitutional rights. WDbb now appeal s.

.
In his original conplaint, Wbb sued the individual

defendants in both their official and individual capacities.



However, his first anmended conplaint, in which he sued themonly
intheir official capacities, superseded his original conplaint

and rendered it of no |l egal effect. See Boelens v. Rednan Hones,

Inc., 759 F.2d 504, 508 (5th G r. 1985) (an anended conpl ai nt
ordinarily supersedes the original and renders it of no |egal
ef fect unless the anended conplaint specifically refers to or
adopts the earlier pleading). On appeal, he argues that the
district court and the defendants had been put on notice that the
def endants were being sued in both capacities, and thus suggests
that the trial proceeded accordingly. He therefore contends that
the district court erred in concluding that the defendants were
sued in their official capacities only. Construing Wbb's
appellate brief liberally, we nust read his argunent as being
that the district court erred in denying himleave to anend his
first amended conplaint for clarification.

This court reviews the district court's denial of leave to

anend a conplaint for an abuse of discretion. Ashe v. Corley,

992 F.2d 540, 542 (5th Gr. 1993). Leave to anend "shall be

freely given when justice so requires.” Feb. R CQv. P. 15(a).
Al t hough a pro se plaintiff "should be permtted to anmend his
pl eadi ngs when it is clear fromhis conplaint that there is a

potential ground for relief,” Gallegos v. Louisiana Code of

Cim Proc. Art. 658 Paraqgraph A and C(4), 858 F.2d 1091, 1092

(5th Gr. 1988), leave to anend is "by no neans automatic,"”
Ashe, 992 F.2d at 542. In deciding whether |eave should be

granted, the district court can consider factors such as (1)



undue delay, bad faith, or dilatory notives on the part of the
movant, (2) repeated failure to cure deficiencies by anmendnent
previously allowed, (3) undue prejudice to the opposing party,
and (4) futility of anmendnent. |d.

The district court did not give reasons for denying Wbb's
notion to anend. Such a failure is "unfortunate but not fatal to
affirmance" if the reasons for denying | eave are anple and
obvious. 1d. W thus consider the factors which could have
served as the basis for the district court's denial of Wbb's
not i on.

A.  DiLATORY Mol VES, FAILURE TO CORRECT, UNDUE PREJUDI CE

Webb filed a motion for clarification and for |eave to anend
shortly after the district court notified himthat his "anmendnent
to conplaint" had been stricken for failure to file a notion for
| eave to anend. Thus, there is no evidence of dilatory notives
on Webb's part. Further, Wbb had filed only one anended
conplaint at the tinme he sought subsequent |eave to anend,
therefore, there were no repeated failures on Wbb's part to cure
the deficiency he sawin his conplaint. Finally, because Wbb
filed his notion for |leave to anmend his conpl ai nt approxi mately
three weeks after the defendants had filed their original answer,
any risk of prejudice to the defendants in granting Wbb's notion
was slight.

B. FumiLITY
When futility is advanced as the reason for denying an

anmendnent to a conplaint, the district court has usually denied



| eave to anend because the theory of recovery presented in the
anmendnent | acks | egal foundation or because the theory has been
adequately presented in a prior version of the conplaint.

Jam eson v. Shaw, 772 F.2d 1205, 1208 (5th G r. 1985). Wbb's

proposed anended conplaint presents a different theory of
recovery than what he had previously set forthsqQi.e., that the

i ndi vi dual defendants were liable in their individual capacities.
We thus nmust determ ne whet her Webb's cl ai ns agai nst the
defendants in their individual capacities |acked |egal
foundation. [d. at 1209.

Al t hough the district court found that Webb had presented no
evi dence of a customor practice by the defendants which would
have deprived himof appropriate nedical attention, and thus that
the defendants were not liable in their official capacities on
Webb's nedical claim it is not clear whether the district court

woul d have found that the defendants were individually |iable on

Webb's nmedical claim Testinony at trial indicated that Havins
refused to respond to Webb's request to see a dentist regarding
his broken tooth for four nonths and that Hernandez and G aham
refused to respond to his grievances concerning his nedical needs

during this tinme.! Testinony further indicated that Wbb was

1 W note that the record also indicates that the district
court admtted into evidence a nmagistrate judge's findings in a
previous |awsuit Wbb had filed. Wbb stated at trial that this
suit involved essentially the sane conplaint that he had filed in
the instant case but that it had been di sm ssed because he had
sued Taylor County as the defendant. Further, he read into the
record fromthe magistrate's findings at trial: "It would appear
there is no doubt [Webb] had a serious nedical need, and there
woul d appear to be what could be terned a deliberate indifference
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finally sent to a dentist the day the defendants received notice
that he had filed the instant suit against them Thus, with
regard to Webb's nedi cal clai magainst these defendants in their
i ndi vi dual capacity, futility cannot be advanced as a valid
reason for denying | eave to anend.

Webb al so alleged in his proposed anended conpl ai nt that
Her nandez had deni ed him access to the courts by failing to give
himwiting materials, to make the necessary arrangenents to
provide himwith |egal representation, or to provide himwth
access to an adequate law library. The district court found that
Webb was represented by an attorney concerning the state court
convi cti on upon which he based his access-to-the-courts claim?
A crimnal defendant who is represented by counsel has neani ngful

access to the courts. See Tarter v. Hury, 646 F.2d 1010, 1014

(5th Gr. Unit A 1981). Thus, the district court did not abuse

its discretion in denying Wbb's notion to anmend his conpl ai nt

to treatnent. Even granting tinme had to be taken before he went
to the dentist, four nonths would seemto be an inordinate
del ay. "

2 At trial, Webb acknow edged that he was so represented.
Webb al so testified that he thought that because he coul d not
reach his attorney by phone after sonme attenpts and had sent a
note saying "I want to appeal mny conviction" to the court, jail
personnel, such as Hernandez, were spontaneously required to
provide himw th another attorney--even though he made no request
wth themfor one. Wbb also could give no reason for not having
witten to his attorney and informng himthat he wanted to
appeal his conviction. Further, his explanation for having been
deni ed access to a law library was nerely that if there had been
a law library at the TCADC whil e he had been there, as there now
is, he could have handl ed his appeal hinself when his attorney
coul d not be reached.



Wth respect to his access-to-the-courts cl ai magai nst Hernandez
in his individual capacity.

In his proposed anended conplaint, Wbb further all eged that
Her nandez had violated his civil rights by forcing himto live in
an overcrowded jail cell, where he had to sleep on the floor. W
note that Webb was incarcerated in the TCADC initially for a
parol e violation. Wile incarcerated, he was convicted of the
of fense that was the subject of his parole violation, and he
remai ned confined in the TCADC until he could be transferred to
the Texas Departnent of Corrections, Institutional Division. It
is therefore unclear whether Wbb's clai minvol ving the
overcrowded conditions of his confinenent are to be anal yzed
under Ei ghth Amendnent standards, which govern such clainms made
by convicted prisoners, or under Fourteenth Amendnent standards,
whi ch govern such clainms made by detainees. |[If the Eighth
Amendnent standard is applicable, Wbb is required to establish
t hat Hernandez placed himin confinenment with a deliberate

indifference to the conditions of that confi nenent. See W son

v. Seiter, 111 S. C. 2321, 2326-27 (1991). "Deliberate
indifference" is a | egal conclusion which nmust rest on facts
evi nci ng wanton action on the part of the defendant. Walker v.

Butler, 967 F.2d 176, 178 (5th Gr. 1992); see Witley v. Al bers,

475 U. S. 312, 319 (1986). |If the Fourteenth Amendnent standard
is applicable, Webb is required to establish that the

overcrowdi ng anounted to puni shnent and was not incident to sone



other legitimte governnental purpose. See Bell v. WIlfish, 441

U S. 520, 535, 538 (1979).

| f Webb was under the inpression that he had effectively
sued Hernandez in both his official and individual capacities, as
he indicates in his appellate brief, he offered no evidence at
trial of the overcrowding being the result of deliberate
i ndi fference on Hernandez's part or the result of punishnment for
whi ch Her nandez was responsi ble that was not incident to sone
other legitinmte governnental purpose.® Accordingly, the
district court did not abuse its discretion in denying Wbb | eave
to anend his conplaint with respect to this claimagainst
Hernandez in his individual capacity.

Al t hough we can readily observe a viable reason for the
district court's denial of Webb's notion for |eave to amend his
conplaint wwth respect to his access-to-the-courts claimand his
condi ti ons-of -confi nenent claimagainst Hernandez in his
i ndi vi dual capacity, we cannot do the sane with respect to Wbb's
claimthat the defendants in their individual capacities were
deliberately indifferent to his serious nedical needs. Hence, we
conclude that the district court abused its discretion in denying
Webb's notion for |eave to anmend with respect to his nedica

claim

3 The record indicates that Hernandez's testinobny at trial
established that the TCADC s overcrowdi ng problemwas the result
of a backlog of state prisoners unable to enter the state
institutional division. He further testified that he had no
power or authority regarding the overcrowdi ng problemin the
TCADC. Webb offered no evi dence what soever to rebut or to
contradi ct Hernandez's testinony.
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Webb al so contends that the district court erred by
accelerating the tine schedule in his case and thereby denied him
his right of access to the courts because he could not adequately
prepare for trial. W disagree.

On January 19, 1993, the district court entered a scheduling
order, stating that all notions to anend the pl eadi ngs shoul d be
filed by April 1, 1993, and that all discovery should be
conpleted by October 1, 1993. On January 21, 1993, the district
court entered a pre-trial notice and order that trial would begin
on April 5, 1993.

A district court has broad discretion in controlling its own

docket. Edwards v. Cass County, Tex., 919 F.2d 273, 275 (5th

Cir. 1990). The trial of Wbb's clains began nore than one year
after Webb filed his original conplaint. Wbb did not file his
nmotion for nore tinme to conplete discovery until April 14,
1993s0t he day before trial actually begansQand he did not file a
notion for a continuance. Further, at trial the district court

al l oned Webb to call w tnesses even though Webb had not supplied
the defendants with a witness list, thus mtigating any prejudice
Webb m ght have suffered as a result of the accelerated trial
date. W therefore cannot conclude that the district court
abused its discretion by setting the trial date and accel erating

the trial schedul e.
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| V.
For the foregoing reasons, we AFFIRM in part and VACATE in
part the judgnent of the district court, and REMAND for further

proceedi ngs consistent with this opinion.
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