UNI TED STATES COURT OF APPEALS
for the Fifth Crcuit

No. 93- 1447
Summary Cal endar

ALONZO DI EGO FULLER,
Pl ai ntiff-Appellant,
VERSUS

WLLI AM B. DONAHOO, Sheriff of Brown County,
Def endant - Appel | ee.

Appeal fromthe United States District Court
for the Northern District of Texas
(6:92 CV 0053 O

(August 10, 1994)
Before DAVIS, JONES and DUHE, Circuit Judges.
PER CURI AM !

Ful l er chall enges the district court's dismssal of his § 1983
suit against Sheriff WIIiam Donahoo as custodian of the Brown
County, Texas jail. W affirm

| .
Al onzo Diego Fuller filed a 8 1983 conpl ai nt agai nst Sheriff

Donahoo of Brown County, alleging that he was unfairly segregated

! Local Rule 47.5 provides: "The publication of opinions
t hat have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the Court has determ ned
that this opinion should not be published.



from the general inmate population and that he was deni ed other
constitutional rights as a pretrial detainee and as a convicted
prisoner in the Brown County jail.

The magi strate judge ordered an evidentiary hearing pursuant
to 28 U S.C 8 636(b)(1)(B). After evidence was presented, the
magi strate judge made findings of fact, including a finding that
Fuller filed his conplaint to harass the defendant. The magi strate
judge recommended that Fuller's conplaint be dismssed wth
sanctions. The district court overruled Fuller's objections and
adopted the nmmgistrate judge's report and recomrendation
dismssing Fuller's conplaint, and, inter alia, inmposing a $250
sanction.? Fuller filed a tinely notice of appeal.

1.
A. Spears Hearing Versus 8§ 636(b)(1)(B) Hearing

Ful l er argues pro se that the nmagistrate judge abused his
di scretion when he conducted a hearing under Spears v. MCotter,
766 F.2d 179 (5th Cr. 1985), and then addressed the nerits, making
credibility determnations. Fuller is apparently confused. The
hearing was not pursuant to Spears but was pursuant to 8§
636(b) (1) (B), one of the options presented to the nagi strate by the
district court inits referral order. See McCarty v. Bronson, 500
U S. 136, 111 S. C. 1737, 1740-43 (1991). In a § 636(b)(1)(B)

hearing, the nerits of Fuller's allegations may be fully addressed.

2 The district judge subsequently ordered Fuller to pay
the defendant's attorney's fees, totalling $5,177. Fuller does
not appeal that ruling.



See 28 U.S.C. §8 636(b)(1)(B); see Flowers v. Phel ps, 956 F.2d 488,
491 (5th Gir. 1992).

Rel atedly, Fuller argues that the district court abused its
di scretion in dismssing his claimas frivolous under 8§ 1915(d)
because the district court inproperly addressed the nerits. Again,
Fuller is confused as to the nature of the dism ssal of his suit.
The district court did not dismss his claimas frivol ous under 8§
1915(d), but rather adopted the nmagistrate's credibility
determ nations follow ng a hearing pursuant to 8 636(b)(1)(B). As
di scussed above, the magi strate properly reached the nerits under
8 636(b)(1)(B)

Qur review of the record leads us to conclude that the
district court did not conmt clear error in determning that
Fuller's clains were incredi ble and di smssing his suit. Contained
in the record is a letter from to Fuller to the defendant
threatening to "cause an expensive |egal blood bath" against the

county unless he was released to visit his son.?3

3 The letter provides, in pertinent part:
You have Denied ny request to visit ny son
who is at Shriner's Hospital--by way of
i gnoring my request

Because | amin need to see ny son

| am forced to tie this County Jail in
expensive civil litigation . . . . There are
approx. 20 inmates | can easily influence to
seek action against the jail. . . . It is
very clear that | ama litigious litigant--
and wi Il prosecute civil actions should ny
request cones [sic] unanswered . . . . Please
| et us not cause an expensive |egal bl ood
bath. It wll cost nme nothing--but it wll

cost the County thousands $ $ $. Many of
your detai nees question ne about several
areas of law dealing with their rights

3



Fuller did not deny witing the letter. He |ater apol ogized
for witing it and promsed that he would refrain from filing
vexatious |lawsuits against the jail. A year later, he filed the
instant lawsuit. Fuller also testified at the evidentiary hearing
that he had filed other |awsuits against the defendant.

The nmagi strate judge made a finding that Fuller had filed this
lawsuit "wholly for purposes of harassnent."” That finding, which
the district court adopted, was not clearly erroneous. Thus, the
district court did not abuse its discretion in dismssing Fuller's
conplaint. See Pittman, 980 F.2d at 994.

B. Due Process

Ful l er argues next that his disciplinary hearing failed to
conply with m ni nrum due process requirenents. This argunment nust
also fail. Under Wol ff v. MDonnell, 418 U S. 539 (1974), an
inmate involved in a disciplinary hearing is entitled to (1)
witten notice of alleged violation at |east 24 hours before the
hearing; (2) an opportunity to call w tnesses and present evi dence;
and (3) awitten statenent by the factfinder as to the evi dence on

which he relied and the reason for the action taken. Evidence was

Believe ne, if denied again, | wll seek
every avenue | know to tie this Jail up in
litigation that this Jail will be under
i nvestigation - or - broke. Wlat will it
cost you to approve ny request? Nothing.
What will it cost you to deny ne? $ $ $. |
am not threatening you--nor am|l indicating
threats. |I'mwiting cause [sic] you have
al l oned many others to be rel eased by way of
P. R bond--reduction of bond--etc. . . |
expect conpliance by Wednesday.

4



presented at the § 636(b)(1)(B) hearing that Fuller received tinely
notice of the disciplinary hearing and declined to exercise his
right to call wtnesses and present evidence. Mor eover, the
disciplinary hearing officer relied on a witten incident report
detailing the charges against Fuller.

Based on the evidence presented, the district court did not
clearly err in determning that Fuller's hearing conplied with due
process requirenents.

C. Access to the Courts

Ful l er argues next that the failure of the defendant to
provi de access to |aw books deprived him of his constitutional
right of access to the courts. In light of the recommended
di sposition, this Court need not address the issue.

D. Sanctions

Ful | er argues next that the sanctions inposed by the district
court violated his right to due process. Fed. R Cv. P. 11
directs district courts to i npose sanctions against a litigant who
signs frivolous or abusive pleadings. District courts nmay iInpose
Rul e 11 sanctions on pro se litigants. See, e.g., Wittington v.
Lynaugh, 842 F.2d 818, 820-21 (5th Gr.), cert. denied, 488 U S.
840 (1988). Adistrict court's inposition of sanctions is revi ewed
for abuse of discretion, and findings of fact underlying a Rule 11
sanction are revi ewed under the "clearly erroneous” standard. See
Thomas v. Capital Sec. Services, Inc., 836 F.2d 866, 871-72 (5th
Cir. 1988) (en banc).

The district court's finding that Fuller filed his lawsuit to



retaliate agai nst the defendant was not clearly erroneous. As set
forth below, Fuller fails to denonstrate that the sanction was an
abuse of discretion.

Full er's argunent that he should have been warned before the
magi strate judge recommended sanctions must fail. The inposition
of Rule 11 sanctions nust conport with due process and "requires
adequate notice and an opportunity to be heard.” Aneri can
Airlines, Inc. v. Allied Pilots Ass'n, 968 F.2d 523, 530 (5th G
1992) . The requisite level of formality of the notice and
proceedi ngs must be commensurate with the |evel of sanctions
inposed. 1d. (citation omtted). |f a conplaint is not "obviously
defective within the context of Rule 11," the district court may
I npose sanctions sua sponte at the end of trial wthout prior
warni ng. See Thomas, 836 F.2d at 881. The conplaint in this case
was not "obviously defective."

Furthernore, the magi strate judge's recomendati on that Full er

be barred from proceeding IFP until he paid $250 was not a fi nal
di sposition. Fuller filed objections to the magistrate judge's
report and recommendati on, contendi ng, as he does on appeal, that
he | acked notice and an opportunity to be heard.
The district judge overruled those objections and inposed
sancti ons. Fuller thus had prior notice of the recomended
sanction and had an opportunity to be heard. See Anerican
Airlines, 968 F.2d at 530.

Ful | er argues further that his letter to the defendant cannot

be a basis for sanctions because the letter represents protected



First Arendnent activity. Fuller's argunent is msplaced; thereis
no First Amendnent exception to a Rule 11 violation.

AFF| RMED.



