IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 93-1437
Conf er ence Cal endar

UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,
vVer sus
M STY DARLENE LOPSHI RE
Def endant - Appel | ant.
Appeal fron1{hé On{téd-s{a{eé ﬁsﬂrict Court
for the Northern District of Texas
USDC No. 3:92-CR-418-R
~(March 25, 1994)
Before KING DAVIS, and DeMOSS, Circuit Judges.
PER CURI AM *
M sty Darl ene Lopshire argues that the district court erred
i n denying her an adjustnent for the acceptance of responsibility
because she pleaded guilty and admtted the conm ssion of the
of f ense conduct.
Lopshire wai ved her objection to the findings in the
presentence report at the tine of the sentencing and, thus, the
district court's ruling wll not be disturbed in the absence of

plain error. United States v. Pofahl, 990 F.2d 1456, 1471 (5th

Local Rule 47.5 provides: "The publication of opinions
that have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the Court has determ ned
that this opinion should not be published.
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Cr.), cert. denied, 114 S.C. 266 (1993). "There nmust be an

“error' that is "plain' and that "affects substantial rights.

United States v. d ano, u. S , 113 S.¢&. 1770, 1776, 123

L. Ed. 2d 508 (1993). The decision to correct plain error is
discretionary with this Court. 1d. Such discretion should not
be exercised "unless the error seriously affect[s] the fairness,
integrity, or public reputation of judicial proceedings."” 1d.
(internal quotations and citations omtted). "Questions of fact
capabl e of resolution by the district court upon proper objection

at sentencing can never constitute plain error." United States

v. Lopez, 923 F.2d 47, 50 (5th GCr.), cert. denied, 111 S. C

2032 (1991) (citation omtted).

Section 3EL.1 provides for a two-level reduction of the
of fense | evel of a defendant who "clearly denonstrates acceptance
of responsibility for his offense.” 8 3El.1(a). The defendant
bears the burden of showing his entitlenent to the downward

adjustnent. United States v. Lghodaro, 967 F.2d 1028, 1031 (5th

CGr. 1992).

I n determ ni ng whet her a defendant qualifies for an
adj ust nent under subsection (a), consideration may be given to
whet her the defendant truthfully admtted the conduct conprising
the of fense of conviction and whether he truthfully admtted or
did not falsely deny any additional relevant conduct for which he
was accountable. 8§ 3El1.1 comment. (n.1(a)).

A defendant who enters a guilty plea is not entitled to an
adjustnment "as a matter of right." § 3El1.1 comment. (n.3).

"Entry of a guilty plea prior to the commencenent of trial
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conbined with truthfully admtting the conduct conprising the
of fense of conviction, and truthfully admtting or not falsely
denyi ng any additional conduct for which he is accountable .
w Il constitute significant evidence of acceptance of
responsibility.” 1d. Such evidence nmay be outwei ghed by the
defendant's conduct that is inconsistent with the acceptance of
responsibility. 1d.

Lopshire has not contested the factual finding in the
presentence report that she repeatedly denied any involvenent in
rel evant conduct. The occurrence of the rel evant conduct was
established by reliable evidence during the investigation of the
offense. In light of this adm ssion, the district court did not
commt plain error in refusing to reduce Lopshire's offense |evel
for the acceptance of responsibility.

AFFI RVED.



