UNI TED STATES COURT OF APPEALS
For the Fifth Crcuit

No. 93-01431
Summary Cal endar

LEONARD DUTY, JR

Peti ti oner- Appel | ant,

VERSUS

JAMES A. COLLINS, Director,
Texas Dept. of Crimnal Justice,
| nstitutional D vision,

Respondent - Appel | ee.

Appeal fromthe United States District Court
For the Northern District of Texas

(5:93 Cv 18 O
(January 13, 1994)

Bef ore GARWOOD, SM TH and DeMOSS, CI RCU T JUDGES.
PER CURI AM *
BACKGROUND

Leonard Duty, Jr., was convicted of aggravated robbery by a
jury in the 72nd District Court of Lubbock County, Texas. Hi s

conviction was affirned on direct appeal.

" Local Rule 47.5 provides: "The publication of opinions
t hat have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the Court has determ ned
that this opinion should not be published.



Duty filed a federal petition for habeas relief in which he
alleged that the state court erred by denying his notion to
suppress the photograph used to identify himas the perpetrator of
the robbery and that he received i neffective assi stance of counsel.

The Director of the TDCJ urged that the petition be dism ssed
as successive and abusi ve because Duty had filed two prior federal
petitions, CA-5-86-040 and CA-5-89-0071, that were denied on the
merits. Petition CA-5-86-040 raised the issue of the w thhol ding
of evidence. The Director argued that an evidentiary hearing had
been held by a magistrate judge in CA-5-86-040; habeas relief had
been granted by the district court but reversed on appeal by this
Court in Appeal No. 87-1726. In CA-5-89-0071, Duty had raised
three issues: 1) involuntary confession; 2) the state's failure to
produce two eyew tnesses; and 3) a Mranda violation. The D rector
asserted that the district court had denied Duty relief on the
second petition by ruling on the nerits of his clains wthout
addressing the Rule 9(b) issue.

Duty responded that the State would not be prejudiced by the
presentation of the clains, that the issue is not identical to
those fornerly raised, that the attorney who assisted himw th the
first petition was inconpetent,? that he relied on the assistance
of wit witers, and that he is untrained in the |aw

A magi strate judge determ ned that Duty had not presented any

new evi dence or new |l egal theories upon which he was relying and

The all egation of inconpetent counsel is absurd; the
district court granted habeas in the first petition.
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that his ignorance of the law did not justify a successive
petition. Al so, the magistrate judge concluded that he had not
made a claimof factual or actual innocence.

Over objections by Duty, the district court adopted the
magi strate judge's report and recomrendation and dism ssed the
petition as barred under Rule 9(b) as abusive. Duty filed a tinely
notice of appeal, and the district court granted a CPC.

OPI NI ON

A district court's decision to dism ss a petition pursuant to
Rule 9(b) is reviewed for an abuse of discretion. Hudson v.
Wi tley, 979 F.2d 1058, 1062 (5th Gr. 1992). A successive federal
habeas petition may be dismssed if the petitioner alleges new or
different grounds and "the failure of the petitioner to assert
those grounds in a prior petition constituted an abuse of the
wit." Rule 9(b) of the Rules Governing 28 U S C § 2254
Proceedi ngs. The Suprene Court has delineated factors that are to
be considered i n determ ni ng whet her a second petition is abusive.

McCl eskey v. Zant, 499 U S 467, 111 S. . 1454, 1467-72, 113

L. Ed.2d 517 (1991). The MO eskey principles apply to pro se

petitioners. E.qg., Hudson v. Witley, 979 F.2d 1058, 1063 (5th
Cr. 1992); Saahir v. Collins, 956 F.2d 115, 118-19 (5th CGr.

1992).

After the issue of wit abuse arises, the petitioner bears the
burden of denonstrating cause for not raising the newclains in a
previ ous federal habeas petition and prejudice if the court does

not consider them Saahir, 956 F.2d at 118. "Cause" nust be sone



factor that is external to the defense. [d. An inpedinent such as
governnental interference or the reasonable unavailability of an
essential fact could qualify as "cause." Hudson, 979 F. 2d at 1063.
The "cause" question is whether the petitioner knew of the claim
or, with reasonabl e diligence, could have known of the claimat the
time of his first federal petition. 1d. "Prejudice" is irrelevant
if the petitioner does not show "cause." Saahir, 956 F.2d at 118.
If the petitioner shows "cause," "prejudice" nust be considered.
Hudson, 979 F.2d at 1064.

Duty argues that the district court erred because the current
petition is based on facts not known to him when the other
petitions were filed. He asserts that because he was assisted by
awit witer instead of an attorney, he should not be held to the
standard of attorneys or barred fromurging his present petition.
Duty rai ses the argunents presented in the i nstant habeas petition
regardi ng the photographs and the ineffectiveness of his tria
counsel

The Director correctly asserts that the present issues could
have been raised in the prior petitions because they were based on
facts known to Duty at the tinme of the prior petitions. Duty
justifies his failure to present these issues earlier by the fact
t hat he was not represented by counsel, that he was nerely assisted
by inmate wit witers, and that he was untrained in the law. The
"cause" question is whether the petitioner knew of the claimor,
wth reasonable diligence, could have known of the claim at the

time of his first federal petition. Hudson, 979 F.2d at 1063.



QG her than the insufficient argunents regarding his ignorance of
the law and the fact that he was proceedi ng without counsel, Duty
fails to show that the clains he raised for the first tinme in the
instant 8§ 2254 petition were not based on facts known by hi m when
he filed his prior petitions. Duty has thus not shown "cause."
Having failed to show "cause," this Court need not address the
"prejudice"” prong. Saahir, 956 F.2d at 118.

| f Duty can show that "a fundanental m scarriage of justice
would result froma failure to entertain the clain{s,]" the Court
may still reach the nerits of the present petition. Md eskey, 111
S.C. at 1470. This is a very narrow exception that is triggered
when the alleged constitutional violation probably has caused an
i nnocent person to be convicted. 1d. at 1475.

""[Alctual innocence' neans factual, as opposed to |egal,

i nnocence" resulting froma constitutional violation. Johnson v.

Hargett, 978 F.2d 855, 859 (5th Gr. 1992), cert. denied, 113

S. C. 1652 (1993). To show "actual innocence," a petitioner is
required to show that "there is a fair probability that, in Iight
of all the evidence, a reasonable trier could not find all the
el ements necessary to convict the defendant of [a] particular
crine." 1d. at 860 (footnote omtted).

Duty alludes to his innocence by stating nerely that he could
not have been at two places sinultaneously. |In the reply brief,
Duty asserts that the alibi testinony revealed that he was
el sewhere when the robbery occurred and the fact that the victim

failed to identify him during the trial as the perpetrator



intimates his innocence. None of the new clains denonstrates
Duty's innocence or that a mscarriage of justice resulted. Thus,
Duty has not made a col orabl e show ng of factual innocence.

AFF| RMED.
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