IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 93-1405
(Summary Cal endar)

JOHN S. SEYMOUR
Pl ai ntiff-Appellant,

ver sus

MR, HAAS, individually and in

his official capacity as Director
of Hospital Adm nistration

Fort Worth, FCI, ET AL.,

Def endant s- Appel | ees.

Appeal fromthe United States District Court
for the Northern District of Texas
(4:92-CV-630-Y)

(February 11, 1994)

Before JOLLY, WENER and EMLIO M GARZA, Circuit Judges.
PER CURI AM ~

Plaintiff-Appellant John S. Seynour, a prisoner in the Federal

Correctional Institution (FCl), Fort Wrth, Texas, appeals the

“Local Rule 47.5 provides: "The publication of opinions that
have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of |aw inposes needless
expense on the public and burdens on the legal profession.™
Pursuant to that Rule, the Court has determ ned that this opinion
shoul d not be publi shed.



dism ssal of his 8 1983 civil rights suit grounded in deliberate
indifference to serious nedical needs. On appeal he insists that
the district court's dismssal of his claimwas tantanmount to the
grant of a summary judgnent for the defendants because the court
considered matters other than those contained within the four
corners of Seynour's conplaint. Yet the court failed to give
Seynour the 10 days notice required under Federal Rule of G vil
Procedure 56(c). Agreeing with Seynour that the dism ssal was the
equi val ent of summary judgnent, that the 10 days notice under
Fed. R Gv. P. 56(c) was required but not given, and that the
error commtted in failing to give such notice was not harm ess, we
vacate the district court's order of dismssal and remand for
further proceedings consistent wth this opinion.
I
FACTS AND PROCEEDI NGS

Seymour brought this Bivens! action against 17 FClI enpl oyees
(the defendants), alleging that they were deliberately indifferent
to his serious nedical needs. On Decenber 30, 1992, the district

court entered an erroneous order, dismssing Seynour's clains for

the defendants' failure tinely to answer the conplaint. On
February 26, 1993, this erroneous order was vacated, and the
district court ordered Seynour and the defendants to arrange a
status conference and to file a joint status report. They were

gi ven 30 days fromthe date of the order to acconplish these tasks.

1 Bivens v. Six Unknown Nanmed Agents of the Federal Bureau of
Narcotics, 403 U. S. 388, 91 S.Ct. 1999, 29 L.Ed.2d 619 (1971).
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Earlier, though, on January 4, 1993, the defendants had filed
a notion to dismss under Fed. R Gv. P. 12(b)(1), 12(b)(2)
12(b) (5), and 12(b)(6), to which notion were attached a nmenorandum
in support of the notion and decl arati ons under penalty of perjury
fromthe defendants and others.

On March 25, 1993, following issuance of the order that
vacated the erroneous dism ssal and required a status conference,
the defendants filed a supplenent to the January 4, 1993, notion to
di sm ss, seeking a stay of the status conference. In this notion,
the defendants re-urged the court to grant their notion to di sm ss.

On March 31, 1993, the district court granted the defendants
motion to dismss because Seynmour had failed to respond to the
not i on. The court specifically stated that "[a] review of
Seynour's nmedi cal history and affidavits of Seynour's physici ans at
FCl clearly denonstrate that his clains do not rise to the | evel of
a constitutional issue. On the contrary, the evidence reflects
t hat Seynour has been accorded an abundance of nedical care while
at FCl." Final judgnent was entered on March 31, 1993, and Seynour
filed a notice of appeal on April 23, 1993.2 On appeal, Seynour
contends that the district court converted the defendants' notion
to dismss into a notion for summary judgnent, and granted that

nmotion without giving him 10 days notice as required by Fed. R

2 On April 12, 1993, Seynmour filed a notion for
reconsideration with the district court; however, the notion was
ordered "unfiled" by the district court on April 14, 1993, for
nonconpliance with the rules. As Seynour filed a tinely notice of
appeal anyway, this returned docunent does not deprive us of
appel l ate jurisdiction.



Cv. P. 56(c).
I
ANALYSI S
Di sm ssal under Fed. R Cv. P. 12(b)(6) for failure to state
a claimis appropriate when, accepting all well-pleaded facts as
true and viewing themin the Iight nost favorable to the plaintiff,
the plaintiff can prove no set of facts that would entitle himto

relief. MCartney v. First Gty Bank, 970 F.2d 45, 47 (5th Cr.

1992). The district court may not | ook beyond the pleadings to
rule on a notion to dismss. 1d. |If the district court considers
matters beyond t he scope of the pleadings, the notionis treated as
a notion for summary judgnent and appropriate notice nust be given

under Fed. R Civ. P. 56(c). See Fernandez-Mntes v. Allied Pilots

Ass'n, 987 F.2d 278, 283 n.7 (5th CGr. 1993).

The | anguage used by the district court in the order of
di sm ssal undeniably referred to evidence and affidavits outside
the pleadings. Therefore, the notice requirenents of Fed. R G v.
P. 56(c) apply. Although the defendants do not expressly concede
the point, they do by inplication, arguing that the error in
failing to prove the 10 days notice to Seynmour was harm ess. In

Powell v. United States, 849 F.2d 1576, 1582 (5th Cr. 1988), we

held that "error in notice is harmess if the nonnoving party
admts that he has no additional evidence anyway or if . . . the
appel l ate court evaluates all of the nonnoving party's additional
evi dence and finds no genuine i ssue of material fact." Seynour has

not admtted that he has nothing el se to present. On the contrary,



attached to Seynour's reply brief is the report of Dr. Franci sco B.
Sauceda and a 12-page supplenent containing specific factua
allegations related to his nedical care. As part of this
suppl enent, Seynour states that he also intends to "present a
factual day-by-day account of his care."”

The additional evidence that Seynour intends to present shows
that there are genuine issues of material fact whether prison
officials were or were not deliberately indifferent to his serious
medi cal needs. Al l egations of wanton acts or omn ssions
sufficiently harnful to evidence deliberate indifference to a
prisoner's serious nedical needs are necessary to state a

constitutional claim WIson v. Seiter, u. S , 111 S. ¢

2321, 2323-27, 115 L.Ed.2d 271 (1991); Estelle v. Ganble, 429 U. S

97, 104, 97 S.Ct. 285, 50 L. Ed.2d 251 (1976). Acts of negligence,

negl ect, or nedical malpractice are not sufficient. Fi el der v.

Bosshard, 590 F.2d 105, 107 (5th Cr. 1979); see Ganble, 429 U S

at 105-06.

In his supplenent, Seynour alleges that prison officials
ignored his conplaints that he was bei ng deni ed an orthopedi c foot
brace and was forced to work beyond his physical abilities.
Seynour specified the dates on which he was deni ed nedi cal care and
] ob reassi gnnment despite conpl aints of acute pain. Seynour averred
that on Decenber 3, 1992, "Dr. Barry threatened to take [hin] off
all nmedication and watch to see if there were side effects, if [he]
did not stop conpl ai ni ng about the side effects.” |f this evidence

were to be presented in summary judgnent form there would be a



genui ne i ssue of material fact regarding deli berate indifferenceto
hi s nedi cal needs. Consequently, the error conmtted in granting
of sunmary judgnent w thout the 10 days notice as required by Rule
56(c) was not harn ess. The order of dismssal is therefore
vacat ed and the case remanded for further consistent proceedings.?

VACATED and REMANDED.

3 Gventhisresult, it is not necessary to address Seynour's
contention on appeal that the clerk of court wongly refused to
file some of his pleadings.



