UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 93-1399
Summary Cal endar

JOSEPH C. SUN,
Pl ai ntiff-Appellant,
VERSUS
UNI TED STATES OF AMERI CA, ET AL.,

Def endant s- Appel | ees.

Appeal fromthe United States District Court
for the Northern District of Texas
(3:92-CVv-1914-71)

(April 5, 1994)
Before KING DUHE and BARKSDALE, Circuit Judges.
PER CURI AM !

Joseph C. Sun, a federal prisoner, appeals, pro se, the
dismssal with prejudice of his civil rights action, filed pursuant
to the Federal Tort Clains Act, 28 U.S.C. § 2674, and Bivens v. Six
Unknown Nanmed Agents of the Fed. Bureau of Narcotics, 403 U S. 388
(1971). We AFFIRMin part and VACATE and REMAND in part.

| .
Sun filed this action in Septenber 1992, asserting sone 62

clains based on alleged civil rights violations, and seeking

. Local Rule 47.5.1 provides: "The publication of opinions that
have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of |aw inposes needless
expense on the public and burdens on the legal profession.™
Pursuant to that rule, the court has determ ned that this opinion
shoul d not be publi shed.



monetary and injunctive relief. Sun had previously raised these
clains in a habeas petition under 28 U S.C. § 2241, dism ssed in
August 1992. Hi s appeal fromthat judgnment was di sm ssed on Sun's
motion in Cctober 1992. The instant case was filed in Septenber
1992, less than one nonth after the dismssal of Sun's petition,
and before this court dism ssed his appeal.

Nanmed as defendants were the United States, the Federal Bureau
of Prisons (BOP), the U. S. Parol e Conm ssion, and 30 BOP and Parol e
Comm ssi on enpl oyees. They noved to dismss, or inthe alternative
for summary judgnent, based on failure to exhaust adm nistrative
remedi es, collateral estoppel, and failure to state a claim They
al so contended that the individual defendants were entitled to
qualified imunity.

The district court, after considering matters outside the
pl eadi ngs, including the attachnents to the notion and to Sun's
response, dismssed Sun's conplaint with prejudice, based on

col l ateral estoppel.?

2 In dismssing Sun's conplaint, the district court noted that
Sun has "consistently, and apparently incessantly, fil[ed] both
grievances with the Bureau of Prisons[,] and federal |awsuits". It

al so noted that Sun

has instituted over thirty lawsuits in Georgia, one
in Wsconsin, one in Indiana, and tw in Texas,
including the present |awsuit. The Superior Court
of OmM nnett County, Georgia, enjoined Sun from
filing further lawsuits in that court because it
determned that [Sun] was consistently filing
"repetitive, frivol ous, usel ess, groundl ess,
harassi ng and character assassination |lawsuits."

As an attachnent to his response to defendants' notion, Sun
submtted a footnote to the |anguage quoted above, in which the
Gm nnett County Superior Court stated that Sun

-2 .



1.

Sun contends that the district court erred in granting
defendants' notion to dismss, because it considered matters
out si de t he pl eadi ngs, and erroneously applied coll ateral estoppel.

A

Sun asserts that the district court's consideration of
docunents outside the pleadings resulted in a summary judgnent,
rather than Rule 12(b)(6) dism ssal; and that he did not have an
opportunity to respond to the docunents attached to defendants
not i on.

1

O course, if the district court considers matters outside the
pl eadi ngs when ruling on a Rule 12(b)(6) notion, it nust treat the
nmotion as one for summary judgnent, and dispose of it under Rule
56. Fed. R Cv. P. 12(b), 56; e.g., Washington v. Allstate Ins.
Co., 901 F.2d 1281, 1284 (5th Cr. 1990). As Sun points out, the
district court did consider such docunents (including the judgnent
di sm ssing Sun's habeas action) to conclude that his clains were
barred by coll ateral estoppel. Accordingly, we reviewthe decision

as a sunmary judgnent. Washington, 901 F.2d at 1284.

has been and seemingly continues to be to the
federal and state courts of CGeorgia what snall - pox
were to the Anmerican Indians; what the boll weevil
was to King Cotton in the South; and in general
what war has done to all mankind - destructive and
of no discernible benefit.

The attached paperwork doesn't even begin to
descri be the voracious appetite of the litigant to
litigate, re-litigate, re-re-litigate, ad
infinitum



2.

Reviewi ng the decision as a summary judgnent is proper,
because Sun had adequate notice that the court mght treat the
nmotion as one for summary judgnent. See id.; Fed. R Gv. P
56(c). Rule 56 requires the district court to give parties ten
days notice in advance of such a decision, so that they may submt
addi tional summary judgnent evidence. Sun had the requisite notice
no later than March 23, 1993, when he filed his response (with
attachnents) to defendants' notion to dismss or for summary
judgnent. See Washington, 901 F.2d at 1284 (party has notice at
least from date it submts matters outside pleadings). The
district court granted sunmary judgnent on April 9, 1993, nore than
ten days after Sun responded.

B

We review a summary judgnent de novo, exam ning the evidence
in the Iight nost favorable to the non-novant. E.g., Abbott v.
Equity Group, Inc., 2 F.3d 613, 618 (5th Cr. 1993), cert. denied,
62 U.S.L.W 3503 (U.S. Mar. 7, 1994) (No. 93-1136). It is proper
if the novant establishes that there is no genuine issue of
material fact and that the novant is entitled to judgnent as a
matter of |aw ld.; Fed. R GCv. P. 56(c). To defeat summary
j udgnent, the non-novant nust go beyond the pl eadi ngs and point to
specific facts denonstrating that there is a material fact issue

for trial. Fed. R Cv. P. 56(e).



The district court based judgnent on collateral estoppel,
because it found the clains in this case identical to those in
Sun's earlier habeas petition.

Col | ateral estoppel bars aclaimif it isidentical toaclaim
ina prior suit, its determnation was a critical, necessary part
of the prior judgnent, and application of the doctrine is neither

unfair nor inappropriate due to special circunstances. Texas Pig

Stands v. Hard Rock Cafe Int'l, Inc., 951 F.2d 684, 691 (5th Cr.
1992). Conplete identity of parties to the two suits is not
required. 1d. Collateral estoppel will not apply, however, if the

party did not have a "full and fair" opportunity to litigate the
issue inthe prior suit. Alenv. MCurry, 449 U S. 90, 95 (1980).

Sun contends that coll ateral estoppel does not bar his clains,
because they are not identical to those raised in his habeas
petition, and because nost of the clainms in that petition were
di sm ssed without prejudice for failure to exhaust admnistrative
remedies. In Sun's habeas action, the district court identified
seven i ssues: five were dism ssed without prejudice for failureto
exhaust adm nistrative renedies; two were dism ssed on the nerits
W th prejudice.

1.

The two cl ains dismssed on the nerits, with prejudice, in the
habeas proceeding involved challenges to ten disciplinary
proceedi ngs, and the resulting delay in Sun's parole date. 1In the

instant case, Sun clainms a variety of civil rights violations,



including the sanme clains with regard to his parole date and the
di sci plinary proceedi ngs.

As stated, these clainms were decided on the nerits in the
habeas proceeding, and dismssed with prejudice. |In the instant
case, the district court did not err in granting summary judgnent,
based on collateral estoppel, as to these clains. Texas Pig
Stands, 951 F.2d at 691.

2.

Sun's other constitutional clains -- also previously raised in
hi s habeas petition -- involve denial of access to the courts
deprivation of needed nedical treatnent, retaliation for filing
admnistrative and judicial conplaints, defendants' failure to
protect himfromother inmates, and cruel and unusual punishnent.
As stated, in the habeas proceeding, these clains were dism ssed,
W t hout prejudice, for failure to exhaust adm ni strative renedi es.
Accordingly, they were not fully and fairly litigated in the habeas
proceedi ng, see Allen, 449 U S. at 95; therefore, application of
col l ateral estoppel was inproper.

O course, with regard to these clains, we nmay affirm the
j udgnent on alternative grounds. Hanchey v. Energas Co., 925 F. 2d
96, 97 (5th Cr. 1990). One such ground is failure to exhaust
admnistrative renedies. Failure to exhaust is a jurisdictiona
bar to FTCA cl ai ns. E.g., Shah v. Quinlin, 901 F.2d 1241, 1244
(5th Gr. 1990). And, exhaustion is required in Bivens actions
seeking only injunctive relief. Rourke v. Thonpson, 11 F. 3d 47, 50
(5th Gir. 1993).



As noted, Sun al so seeks nonetary relief. The Suprenme Court
has held that, as to Bivens actions seeking only nonetary relief,
dismssal for failure to exhaust is inappropriate. McCarthy v.
Madigan, _ U.S. _, _, 112 S. Ct. 1081, 1084, 1086-91 (1992). We
have not deci ded whether exhaustion is required when a prisoner
seeks both injunctive and nonetary relief in a Bivens action, see
Rourke, 11 F.3d at 50 & n.9; however, we need not reach that issue.

Because the district court dism ssed Sun's clains based on
coll ateral estoppel, the record has not been fully devel oped with
regard to them including whether they are nore properly
characterized as Bivens clains or as FTCA cl ains. See MCarthy,
US at _, 112 S. . at 1091-92 (discussing characterization of
clains as Bivens or FTCA clains). Mor eover, Sun's requests for
injunctive and nonetary relief are inextricably intertw ned.

Under these circunstances, considerations of judicial econony
counsel against our addressing his clains for nonetary relief, if
they fall under Bivens, but dism ssing those for injunctive relief
because he has not exhausted his adm nistrative renedies. See
Rourke, 11 F.3d at 50 (noting concerns of judicial efficiency and
admnistrative authority that "tip the scales in favor of requiring
exhaustion"” in clains for injunctive relief). They should be
decided in a single proceeding, after the record has been
adequat el y devel oped.

Accordingly, we vacate the judgnent as to Sun's clains
concerni ng denial of access to the courts, deprivation of nedical

treatnent, retaliation, failure to protect, and cruel and unusua



puni shment. W remand those clains to the district court, with it
to stay its hand pending Sun's either withdrawi ng his request for
injunctive relief, or exhausting his admnistrative renedies as to
his requests for such relief.® W note that Sun nmay also be
requi red to exhaust his adm nistrative renedi es, regardl ess of what
formof relief he requests, with respect to those clainms properly
characterized as FTCA cl ai ns.
L1,

For the foregoi ng reasons, we AFFIRMthe judgnent as to Sun's
clains involving disciplinary proceedings and his parole date; as
to the remai nder of his clains, we VACATE the judgnent and REMAND
for further proceedings consistent with this opinion.

AFFI RMED in part and VACATED and REMANDED i n part

3 Because we vacate and remand t he remai nder of Sun's cl ainms, we
need not reach whether defendants would be entitled to qualified
immunity with regard to them Def endants contend that we could
affirmthe judgnent on that ground. They base this primarily on
their claim that Sun has not satisfied the heightened pleading
standard required by Elliott v. Perez, 751 F.2d 1472, 1482 (5th
Cr. 1985). That standard was abrogated, with regard to clains
against municipalities, by the recent decision in Leatherman v.
Tarrant County Narcotics Intelligence & Coordination Unit, U S
., 113 s, ¢&. 1160 (1993). This court has not addressed squarely
whet her Leat herman applies also to clains agai nst individuals; we
see no reason to decide the issue here. See Richardson v. A dham
12 F.3d 1373, 1380 (5th G r. 1994) (declining to decide whether
Leat herman applies to clains against individuals). Because the
district court did not develop the issue of qualified inmunity, we
decline to reach it.



