UNI TED STATES COURT OF APPEALS
for the Fifth Crcuit

No. 93-1385

W LLI AM WALLACE CAMPBELL,
Peti ti oner- Appel | ant,
VERSUS
WAYNE SCOTT, Director,
Texas Dept. of Crimnal Justice
I nstitutional D vision,

Respondent - Appel | ee.

Appeal fromthe United States District Court
for the Northern District of Texas
(3:92-CV-1050-R)

(February 9, 1995)
Bef ore JONES, DUHE and STEWART, Circuit Judges.
PER CURI AM !

Pro se Appellant appeals from the dismssal of his wit of
habeas corpus filed pursuant to 28 U S.C. 8§ 2254. For the reasons
set forth below, we affirm

| . BACKGROUND

Appellant is currently incarcerated by the Texas Depart nent of

Crimnal Justice pursuant to a judgnent and sentence entered by the

Crimnal District Court No. 4 of Dallas County, Texas in Cause No.

! Local Rule 47.5 provides: "The publication of opinions that
have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of |aw inposes needless
expense on the public and burdens on the legal profession.™
Pursuant to that Rule, the Court has determ ned that this opinion
shoul d not be publi shed.



F81-11073-1K, styled The State of Texas v. WIlliam Wil ace

Canpbell. Campbell was arrested and charged wi th aggravat ed rape,
aggravat ed sex abuse and aggravated ki dnappi ng. Canpbell entered
a plea of guilty to aggravated ki dnappi ng, and the state di sm ssed
the remai ning charges. At the tine of his plea, Canpbell tendered
a signed judicial confession in which he admtted his guilt. After
trial to the bench, at which Canpbel | testified, the court adjudged
Canpbel | guilty and sentenced himto 50 years confinenent.? Under
the terns of the plea agreenent, Canpbell waived his right to
appeal the conviction, and no direct appeal was taken.

Canmpbell has perfected three state petitions for wits of
habeas corpus chal | enging his conviction. Canpbell filed his first

state wit pro se. Therein he alleged, inter alia, that tria

counsel's representation had not been constitutionally adequate.
The trial court entered findings of facts and concl usions of |aw
and recommended that the wit be denied. |In so doing, the court
specifically found that the avernents in the sworn affidavit of Ron
Pool e--Appel lant's trial attorney--were credible. According to
Pool e's affidavit,

M. Canpbell confided in nme that he believed a judge or

a jury would give himthe maxi num sentence of life, and
asked ne if | could get the recommendati on [of 60 years]

| ower ed because he did not want a trial. He also stated
that he did not want to go to the penitentiary on a sex
of f ense.

The Prosecutor agreed to change the recommendati on

2 Canmpbel | 's co-defendant, Herbert Sollars, elected to proceed
toatrial by jury. At trial, Sollars was convicted of aggravated
rape and subsequently sentenced to 50 years confinenent. See

Sollars v. State, 664 S.W2d 726 (Tex.Ct.App. 1983).
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to 50 years for a plea of guilty and to dismss the two

aggravated sex offenses if M. Canpbell wanted to plead

to the Aggravated Ki dnappi ng case.

M M M M

| explained to M. Canpbell that the Aggravated
Ki dnappi ng was a second degree felony and that the state
woul d have to of fer sonme evidence that the victi mwas not
voluntarily released alive and in a safe place in order
for M. Canpbell to receive 50 years.

On the day of the plea | prepared the stipul ati on of
evidence....l wote down only the allegations contained
inthe indictnent. Wen | presented the stipul ation of
evi dence to the Prosecutor for his signature, he used his
pen and, in his owmn handwiting, he wote a deadly weapon
al l egation and aggravated Kkidnapping allegations for
enhancenent of punishnment. | showed the additions to M.
Canpbel | and he agreed to the additions prior to entering
his plea of guilty.

My investigation of the offense had reveal ed that
the victimwas found in the custody of the co-Defendant
and was released at that tinme. Therefore, the statenent
added by the Prosecutor was in fact true.

The Texas Court of Crimnal Appeals denied the wit application
"W thout witten order on findings of the trial court wthout
hearing."

Canpbell's second state petition, filed with the aid of an
attorney, again challenged the adequacy of trial counsel's
representation. Wth regard to the adequacy of Poole's
representation, the trial court stated that Appellant had nade no
new argunments, and essentially incorporated its previous findings
of fact and conclusions of law. Two newissues were also raised in
the petition. The trial court ruled that Appellant could not
conplain that the |anguage of his judicial confession failed to
track the | anguage of the indictnent, but did find nerit in the
Appel l ant's conpl aint that he had not received adequate notice of
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the state's intention to seek a deadly weapon enhancenent. The
court recommended that the wit be granted regarding the deadly
weapon finding, and that such finding be excised. The Court of
Crim nal Appeals, however, declined to follow the recommendati on

and denied the petition "without witten order."

Appellant's final state petition raised no newissues, and the
trial judge recommended that it be denied for abuse of the wit.
The Court of Crimnal Appeals again denied the petition wthout
witten order. Appel lant, acting pro se, filed the instant
petition pursuant to 28 U S. C § 2254, The Magi strate Judge
entered a recommendation that the petition be denied. The district
court adopted the recommendation of the Magistrate and deni ed the
petition. Appellant tinely appeal ed.

We asked the parties to brief whether the "presunption of
correctness" mandated by 28 U S.C 8§ 2254(d) applied to a state
district court's findings of fact where such findi ngs had not been
expressly adopted by the Court of Crimnal Appeals. However, upon
careful exam nation of the record, we find that we need not reach
this issue.

1. ANALYSIS

Appel l ant essentially raises two i ssues on appeal: 1) Wet her
his trial counsel was constitutionally ineffective, and 2) \Wet her
Appel  ant was gi ven proper notice that the state intended to seek
a deadly weapon finding. W address these issues seriatim

A. | neffective Assi stance of Counsel

Al t hough he constructs his argunent under several separate



assignnents of error, Appellant essentially advances the single
contention that he was denied effective assistance of counsel. W
evaluate his attorney's performance with regard to prevailing
prof essional norns, enploying the two-prong test enunciated in

Strickland v. Washi ngton, 466 U.S. 668 (1984). First, we determ ne

whet her the attorney's performance was deficient, giving "a heavy

measure of deference to counsel's judgnent." Geen v. Lynaugh, 868

F.2d 176, 178 (5th Gr. 1989). Second, we determ ne whet her even
a deficient performance resulted in actual prejudice to the

def endant . Strickland, 446 U.S. at 687.

Appel  ant' s argunents revol ve around his contention that tri al
counsel failed to adequately informhimof his rights and potenti al
penalties prior to his plea of guilty. The sane argunents were
rejected by the state district court in Appellant's first state
petition. Wile the district court did not specifically discuss
the presunption of correctness afforded to the witten findi ngs of
a state court under 28 U S.C 8§ 2254(d), we find that such
presunption is applicable here.

As noted above, the Court of Crimnal Appeals specifically

adopted the trial court's findings of fact in denying the first
habeas petition. In those findings, the trial court nade a
specific credibility determnation, on the basis of Poole's
affidavit, and concluded that counsel had correctly inforned
Appellant of his rights and potential penalties. Though
Appel lant's second and third state petitions raised simlar issues,

the trial court never revisited the issue, nor has the Court of



Crimnal Appeals overruled its adoption of the trial court's
initial findings.

The transcript of Appellant's plea of gqguilty supports the
trial court's findings, and Appellant has failed to contend that
any of the § 2254(d) exceptions apply. Based on the presunption of
correctness we nust inpart to the witten findings of the state
court, we conclude that Appellant's trial counsel was not
constitutionally ineffective. Appellant's petition for wit of
habeas corpus on the basis of ineffective assistance of counse
shal | be deni ed.

B. Deadl vy Weapon Fi ndi ng

In his final assignnent of error, Appellant contends that the
state trial court's affirmati ve deadly weapon finding violated his
rights because he was not given adequate notice of the state's
intention to seek such a finding. Wiile the state trial court
recommended that the Appellant's second wit be granted on this
i ssue, the Court of Crimnal Appeals rejected the recommendati on.
Therefore, no statutory presunption of correctness attaches to the
trial court's witten finding.

The district court concluded that Appellant had adequate
notice, and further concluded that counsel's failure to object to
t he findi ng was not prejudicial, because Appel | ant woul d have pl ead
guilty regardless. W find, however, that we need not address the
propriety of the district court's decision because Appel | ant cannot
show any actual prejudice as a result of the finding. Under the

Texas Code of Crimnal Procedure in effect in 1981, a conviction



for aggravated kidnapping has the sane affect on Appellant's
eligibility for parole as the affirmative deadly weapon finding.
Under Tex. Code Crim Proc. Ann. art. 42.12 § 15(b) (West 1979),
If a prisoner is serving a sentence for the offenses
listed in Section 3f(a)(l) of this Article or if the
j udgnent contains an affirmative [deadly weapon] findi ng
under Section 3f(a)(2) of this Article, he is not
eligible for rel ease on parole until his actual cal endar
time served, wi thout consideration of good conduct tine,
equal s one-third of the maxi num sentence or 20 cal endar
years. ...
(enphasi s added). Aggravated ki dnapping is one of the offenses
enunerated in Section 3f(a)(1l). As aresult, Appellant can show no
prejudice resulting from the finding, and we need proceed no

further in our analysis. See e.qg. dark v. Maggio, 737 F.2d 471,

475-76 (5th Cr. 1984) (denial of wit affirnmed, even though
evi dence was insufficient to convict of first degree nurder, where
evidence was sufficient to convict for second degree nurder and

puni shment was the sane), cert. denied, 470 U S. 1055 (1985).

I11. CONCLUSI ON
For the foregoing reasons, we find that the district court
correctly concluded that Appellant's petition was wthout nerit.

Accordi ngly, we AFFI RM



