IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 93-1368
Summary Cal endar

SANDRA KAY STARR,
Pl ai ntiff-Appellant,
vVer sus

DONNA SHALALA, Secretary of
Heal th and Hunan Servi ces,

Def endant - Appel | ee.

Appeal fromthe United States District Court for the
Northern District of Texas
(2:91-Cv-201)

(February 28, 1994)
Before JOLLY, WENER, and EMLIO M GARZA, Crcuit Judges.
PER CURI AM *

Sandra Kay Starr qualified for disability insurance benefits
beginning in 1984. However, on February 7, 1990, the Soci al
Security Adm nistration determned that Starr's condition had
medi cal ly i nproved and that she was not eligible for benefits. The
Adm ni strative Law Judge (ALJ) concurred. The Appeal s Counci

denied Starr's request for review

“Local Rule 47.5 provides: "The publication of opinions that
have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of |aw inposes needless
expense on the public and burdens on the legal profession.™
Pursuant to that Rule, the court has determ ned that this opinion
shoul d not be publi shed.



Starr filed the instant conplaint seeking review of the
Secretary's final decision pursuant to 42 U S.C. 8§ 405(g). Starr
and the Secretary filed cross-notions for summary judgnent. The
magi strate judge reconmmended that the Secretary's decision be
affirmed. The district court adopted the nagi strate judge's report
and affirnmed the Secretary's decision.

I
A

Starr is a 43-year-old female with a high school education
two and one-half years of college, and trai ning and work experi ence
as a licensed vocational nurse. Unfortunately, she was in an
aut onobi | e acci dent on Decenber 7, 1984, and sustai ned a comm nut ed
fracture of her right elbow and a fractured clavicle. A pin was
pl aced i n her el bow, but the skin around the fracture site beganto
die, requiring that the wound be debrided several tines. A skin
graft was perfornmed on Decenber, 30, 1984. The pin was renoved
from the elbow on January 8, 1985, at which tinme Starr was
di scharged fromthe hospital

Starr's elbowfailed to heal. She returned to the hospital on
February 25, 1985, was operated on on February 26, and di scharged
on March 1, 1985. X-rays taken on July 17, 1985, however, reveal ed
that Starr's el bow still had not heal ed.

On August 19, 1985, Starr's treating physician, Dr. Sheffield,
stated that Starr was unable to use her right armbecause of a non-

uni on of her el bow and because she was required to wear a | ong-arm



cast. Dr. Sheffield stated on Cctober 7, 1985, that Starr's injury
rendered her unable to work. Oher of Starr's treating physicians
continued to report through March 24, 1987, that Starr was unabl e
to work because her el bow had not heal ed.

On Novenber 13, 1987, Dr. Bob Stafford, an orthopedi c surgeon,
concluded that Starr's el bow had healed and renoved the pin and
traction wire fromher el bow. On March 22, 1988, Starr conpl ai ned
of pain, which Dr. Sheffield concluded was caused by inadequate
ti ssue paddi ng under her skin graft. Dr. Sheffield inserted a
ti ssue expander in her right elbow on June 20, 1988, which was
renmoved on August 10, 1988. Starr conplai ned of depression on
January 17, 1989, and received treatnent for the same until March
14, 1989.

B

The Social Security Admnistration, in July 1989, requested
that Dr. Charles Davis examne Starr. The exam nation took place
on July 11. Dr. Davis reported that Starr had limted ability to
extend her right elbow. He determned that Starr could sit, stand,
and wal k during an ei ght-hour work day, occasionally |ift upto ten
pounds and frequently bend.

Pursuant to the request of the Social Security Adm nistration,
Starr was next exam ned by Dr. Janmes Johnson, a psychiatrist, on
Oct ober 9, 1989. Starr told Dr. Johnson that her alcohol
consunption was under control, that she had been |living al one and

managing fairly well, and that her activities included houseworKk,



cooki ng, watching tel evision, driving, shopping, and visiting with
famly. Dr. Johnson diagnosed that Starr's depression was in
rem ssion and that Starr's personality was histrionic.

Thus, the Social Security Admnistration notified Starr on
Novenber 8, 1989, that her benefits were to stop because it
determ ned that she was no | onger disabled as of October 1989.

On January 4, 1990, Dr. Stafford reported that Starr's el bow
had heal ed, though it had greatly restricted range of notion. He
stated, "I feel that [Ms. Starr] could do no heavy work with the
invol ved elbow and she continues to have a great deal of
disability."

Starr testified before a Disability Hearing Oficer on
January 11, 1990, that she was able to do |aundry and prepare
meal s. She al so stated that she did not have troubl e concentrating
or follow ng instructions, but that she had al ways had sone nent al
pr obl ens.

Inaletter dated May 23, 1990, Dr. Stafford stated that Starr
had not had any change in her elbow and was not significantly
better than she had been three years previously.

C
(1)

Starr testified to the follow ng at a hearing before an ALJ on
June 19, 1990:

She has had twel ve different surgeries on her right armsince

her accident, including skin and bone grafts, and her right armis



still not entirely heal ed. Her nental and enotional problens,
whi ch include depression or paranoid schizophrenia, pre-date, but
wer e aggravated by, her 1984 acci dent.

Al t hough Starr testified that she does "not have nmuch use of
[her] arm ™ she can dress herself with sonme difficulty. She has
felt no change in her armsince it was i njured and was unawar e when
t he "uni on" occurred. She feels that because she is unable to use
her right arm she is unenployable as a nurse. Although she is in
constant pain, she has learned to tolerateit. She is unable to do
sone housework, such as changing bed |inens, but can wash her
di shes using a di shwasher and can vacuum and dust using her |eft
hand.

Starr's nmental problens require that she take nedi cati on which
makes her drowsy and she questions whether it would interfere with
nursing duties. She is currently suffering weakness from three
bl ood transfusions, but is unsure of the cause of her blood | oss.
Hel en Bulin, Starr's nother, corroborated Starr's testinony.

(2)

Cerry Cink, avocational expert, also present at the hearing,
asked Starr whether she wote with her right hand. She responded
that she wites with her left hand. Starr's attorney, in response
to the ALJ's question, stated that both of Starr's hands are
dom nant.

Cink testified to the follow ng. Starr has been enpl oyed as

a licensed vocational nurse since 1975. Transferrable skills



i nclude conpiling, conputi ng, and witing, as well as
“mani pul ating," or using tools. Sedentary jobs using one or nore
of those skills present in significant nunbers in the econony
include ward clerk at a hospital, records clerk at a hospital

t el ephone answering service, and tel ephone operator.

In response to the ALJ's questions, dink stated the
followng. If Starr's alertness were reduced by 20 percent because
of her nedication, she would be unable to perform these jobs
Inability to interact with other enployees because of depression,
however, would not affect her ability to perform these |obs.
M ssing three days of work a nonth because of pain would not permt
her to maintain these jobs.

After the hearing, Starr was involved in another autonobile
accident on July 14, 1990, in which she injured her right wist.
Her el bow, however, was not affected by the accident.

|1

Qur review of the Secretary's decision to term nate benefits

islimtedto two issues: 1) whether the Secretary apply the proper

| egal standards, and 2) whether the Secretary's decision supported

by substantial evidence on the record as a whole. Ant hony v.
Sullivan, 954 F.2d 289, 292 (5th Cr. 1992). |If the Secretary's
findi ngs are supported by substanti al evidence, they are concl usive

and nust be affirmed. 42 U S.C 8§ 405(g); Richardson v. Perales,

402 U.S. 389, 390, 91 S C. 1420, 28 L.Ed.2d 842 (1971).

Substantial evidence is that which is relevant and sufficient for



a reasonable mnd to accept as adequate to support a concl usion.
It nust be "nore than a scintilla, but it need not be a
pr eponder ance. " Ant hony, 954 F.2d at 295 (citations omtted).
"This Court may not rewei gh the evidence or try the i ssues de novo.
Rat her, conflicts in the evidence are for the Secretary to
resolve." 1d.

Starr argues that the evidence was i nsufficient to support the
Secretary's decision that she had achieved a significant nedical
i nprovenent and had, therefore, ceased to be disabled. Starr
argues in rather colorful |anguage that "[a]fter trashing four
fallacious theories in support of the termnation the
magi strate . . . now hangs his entire decision upon the gossaner
thread of his supposition that Ms. Starr's initial disability was
prem sed upon a hazard to healing rather than | oss of function."

In term nation proceedi ngs, the ultimate burden of proof |ies

wth the Secretary. Giego v. Sullivan, 940 F.2d 942, 944 (5th

Cr. 1991). The Secretary may termnate disability benefits if
substantial evidence denonstrates that: (1) the clainmant has
under gone nedi cal inprovenent, and (2) the claimant is now able to
engage in substantial gainful activity. [d. at 943-44 (citing 42
U S C § 423(f)(1)(A) and (B)).

Medi cal inprovenent is any decrease in the nedical severity of
a claimant's inpairnent(s) which was present at the tine of the
nost recent favorable nedical decision that the claimnt was

di sabl ed. A determnation that there has been a decrease in



medi cal severity nust be based on changes (inprovenent) in the
synptons, signs and/or |aboratory findings associated with the
claimant's inpairnent(s). 20 CF.R 8§ 404.1594(b)(1).

The ALJ determned that Starr had wundergone nedica
i nprovenent since June 16, 1987--the date of her nost favorable
medi cal deci sion--because her nedical record showed that her
depression was in remssion and that the fracture of her dista
humerus had heal ed. As discussed above, Dr. Johnson, a
psychi atrist, diagnosed on October 9, 1989, that Starr's depression
was in remssion and on January 4, 1990, Dr. Stafford reported that
her el bow had heal ed. The ALJ has discretion to determne the
credibility of various nedical reports in the record. Giego, 940
F.2d at 945. Therefore, the record substantiates the ALJ's finding

that Starr had "nedical inprovenent."”

A determnation of nedical inprovenent is related to an
individual's ability to work if, in addition to nedica
i nprovenent, there has been "an increase in . . . functiona

capacity to do basic work activities." Giego, 940 F.2d at 944
(quoting 20 C.F.R 8§ 404.1594(b)(3)). In evaluating ability to
engage in substantial gainful activity, the Secretary considers,
first, whether the clai mant can performpast rel evant work and, if
not, whether the claimant can performother work. 1d. (citing 20
C.F.R 8 404.1594(f)(7) and (f)(8)).

The ALJ determ ned that after Novenmber 1, 1989, Starr could

perform light and sedentary work that did not require a norma



range of notion of her right arm use of her right hand for firm
grasping or lifting, or working in high stress. To support this
finding, the ALJ relied on Dr. Stafford's statenent that Starr had
"satisfactory union of her fractures" and that she "could do no
heavy work with the involved el bow " He also looked to the
statenent of a physician who treated Starr on July 14, 1990, after
she was in a second autonobile accident, that Starr's right el bow
"remains a little dysfunctional." The ALJ stated that Starr
continued to have sone dysfunction of the right elbow and an
affective disorder which significantly limts her ability to
perform basic work activities. The ALJ then found that, based on
the vocational expert's testinony, Starr could perform a
significant nunber of jobs in the national econony.

Starr argues that the Secretary engaged in "a singularly vapid
line of reasoning” when it relied on Dr. Stafford' s statenent that
she could do no heavy work to find that she could do |ess than
heavy worKk. The vocational expert's testinony, however,
establ i shes that Starr has transferrable skills which could be used
in sedentary work. Therefore, the record supports the ALJ's
finding that Starr's nedical inprovenent was related to her ability
to performbasic work activities.

|V

For the reasons we have set out herein, the judgnent of the

district court is

AFFI RMED



