IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 93-1363

Summary Cal endar

SURENDRA K. GUPTA,
Pl ai ntiff-Appellant,

ver sus

TEXAS | NSTRUMVENTS, | NC.
Def endant - Appel | ee.

Appeal fromthe United States District Court
for the Northern District of Texas

(3: 91- CV- 2522- Q)

(January 20, 1994)

Before KING H G3 NBOTHAM and BARKSDALE, Circuit Judges.
PER CURI AM *
I
Texas Instrunments, Inc., renoved Surendra K CGupta from his
position of enploynent at the conpany during a reduction in its
wor kf orce. Texas Instrunents subsequently refused Gupta's request
for educational assistance and did not offer him any of severa

alternative positions for which he applied. Gupta responded by

“Local Rule 47.5 provides: "The publication of opinions
t hat have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the Court has determ ned
that this opinion should not be published.



initiating this suit, claimng age discrimnation under the Age
Discrimnation in Enploynent Act, 29 US C 8§ 623 et seq., and
national origin discrimmnation under Title VII of the Cvil R ghts
Act of 1964, 42 U.S.C. § 2000e et seq., and 42 U S. C § 1981.
Gupta's only claim on appeal involves his allegation that Texas
I nstrunents discrimnated against him on the basis of nationa
origin in refusing to hire himfor the position of auditor, job
grade 26-28. The trial court, serving as trier of fact, found that
Texas Instrunments offered a nondi scrimnatory basis for rejecting
Gupta for the position. The court then ruled in Texas |Instrunents
favor, finding that the conpany had not acted in a discrimnatory
f ashi on.
I
The i ssue on appeal is narrow. Qupta had the initial burden

of establishing a prima facie case of discrimnation. See U. S

Postal Service Bd. of Governors v. Aikens, 460 U S. 711, 713-14

(1983). In rendering judgnment in favor of Texas Instrunents, the
trial court assuned arguendo that Gupta had carried this burden.
A burden of production then fell on Texas Instrunents to offer its
nondi scrimnatory reason for declining to hire Gupta. See id. at
714. The trial court found that Texas Instrunments articul ated such
a nondi scrimnatory reason. Finally, thetrial court had to decide
as trier of fact whether Texas Instrunents' rejection of Gupta's
application for enpl oynent was di scrimnatory within the neani ng of
Title VII. 1d. The court concluded that Texas |Instrunents had not

di scri m nat ed agai nst Qupt a.



Gupta argues on appeal that Texas Instrunents never in fact
articulated its reason for refusing to hire him | nstead, the
conpany offered several explanations that, in retrospect, could
have accounted for its decision. As a result, CGupta argues, the
trial court had no basis for reaching the issue of whether Texas
I nstrunents' notivations were discrimnatory. W agree.

The burden placed on Texas Instrunents was not heavy. The
conpany nerely had to offer sone statenent that it had a
nondi scrimnatory basis for its actions. The presunption created

by Gupta's prima facie case, if indeed he established one, would

then have "drop[ped] from the case" and the court could have
appropriately assessed the nerits of Gupta's claim |d. at 714-15.

Texas I nstrunments of fered several possible reasons for GQupta's
failure to acquire the position of auditor. One person hired in
Gupta's place, who arguably was not otherw se as qualified, spoke
Spanish, a skill that would be useful when Texas Instrunents
performed audits in Mexico and Argentina. Moreover, this person
had nore extensive training in accounting as an undergraduate
student than Gupta. Nevertheless, while Texas Instrunents offered
possi bl e reasons for its action, no witness testified that "these

were in fact the reasons for the particular challenged action."”

Wi edo v. Steves Sash & Door Co., 738 F.2d 1425, 1429 (1984), cert.

denied, 474 U.S. 1054 (1986). To the contrary, the witness on whom
Texas Instrunments relies on appeal, Charles WIlliam Smth,
di savowed any actual know edge of the notivations behind the

decision not to hire CGupta. Smith testified as to the various



salutary characteristics of Gupta's conpetitor but his testinony as
to Texas Instrunents' notives anounted to nere specul ation. Wen
asked whet her he coul d explain why Texas Instrunents had rejected
Gupta, Smth replied, "No. | did not nmake the decision. | can't
tell you, no." Simlarly, when asked whet her he knew the reasons
for rejecting GQupta and selecting his conpetitor, Smth answered,
“"No, | do not." \Wen asked whether he knew if either age or race
was a determning factor in the decision, Smth replied, "No."
Smth's testinony does not suffice as a denial that Texas
I nstrunents discrimnated agai nst Gupta. Mire to the point, Smth
did not articulate the nondiscrimnatory reason why Texas
Instrunents in fact reached its decision. As a result, Texas
Instrunents failed to rebut the presunption that it acted in a
discrimnatory manner. 1d. at 1429-30.
1]

As the trial court did not find that Gupta established a prinma
facie case of discrimnation, we do not resolve this dispute.
Rat her, we REVERSE and REMAND to enabl e the district court of find
whet her a prima facie case was established. The court may accept

additional evidence if it chooses to do so.



