IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 93-1362
Summary Cal endar

BOB E. BAI LES,
Pl ai ntiff-Appellant,
vVer sus
UNI TED STATES OF AMERI CA,
Def endant - Appel | ee.

Appeal fromthe United States District Court for the
Northern District of Texas
(3:92 CV 2544 X)

(Cct ober 20, 1993)
Before JOLLY, WENER, and EMLIO M GARZA, Crcuit Judges.
PER CURI AM *

The instant appeal has its roots in an earlier pro se
conplaint (Appeal No. 92-1760) filed by the appellant, Bob E.
Bail es, a federal prisoner, under the Federal Tort Cains Act
(FTCA), after certain itens of personal property, initially miled
fromone federal correction institution to another, were all egedly

damaged or lost. The district court, dism ssing the conplaint and

“Local Rule 47.5 provides: "The publication of opinions
t hat have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the court has determ ned
that this opinion should not be published.



granting the governnent's notion for summary judgnent, held that
Bailes failed to overcone the governnent's sunmmary judgnent
evi dence, which denonstrated that Bailes had never mailed his
adm nistrative claim and thus had not exhausted adm nistrative

procedures. This court affirnmed. See Bailes v. U.S., No. 92-1760

(5th Gr. March 11, 1993) (unpublished).

Before appeal No. 92-1760 was decided, Bailes filed the
i nstant conplaint under the FTCA, alleging that mailroom staff at
the Bureau of Prisons (BOP) commtted "acts of om ssion and .
negl i gence" when they failed to "mail out"” the previous FTCA cl aim
resulting in the dismssal of his conplaint for failure to exhaust
admnistrative renedies. Alternatively, Bailes alleged that, if
the BOP staff did mail out the claim then the Regional Ofice
falsified affidavits in order to get claimNo. 92-1760 di sm ssed.
Bai | es made requests for adm ssions and production of docunents.

The governnent filed a notion to dismss or, alternatively,
for summary judgnent and a notion to stay responses to discovery.
The governnent contended that Bailes had raised the sanme issue in
case No. 92-1760 and that he was collaterally estopped fromrai sing
it again. The governnent attached copies of the district court's
order dismssing the conplaint in case No. 92-1760, an order
denying Bail es's notion for reconsi deration, and Bail es's appell ate
brief in case No. 92-1760.

After this court affirmed in appeal No. 92-1760, the district

court granted the governnent's notion to dismss, holding that



Bail es was collaterally estopped fromrelitigating the sane issue.

Bail es has filed a tinely notice of appeal, noting that he had
not seen, nor been served with, a copy of the governnent's notion
to dismss and/or sunmary judgnent.

I

Bail es argues that collateral estoppel does not apply, in
part, because the instant FTCA claimis conpletely unrelated to his
previous one, which was filed to recover damages for personal
property. He restates the argunent in his reply brief. Thi s

argunent has no arguable nerit and is thus frivolous. See Howard

v. King, 707 F.2d 215, 219-20 (5th Gr. 1983). That the first
claimwas filed to recover damages for Bailes's personal property
is not determ native of whether collateral estoppel appliesinthis
case.

Dism ssal on grounds of <collateral estoppel, or "issue

preclusion," see, e.q., Terrell v. DeConna, 877 F.2d 1267, 1270

(5th Gr. 1989), requires the following three elenents: (1) the
i ssue at stake nmust be identical to the one involved in the prior
litigation; (2) the determnation of the issue in the prior
litigation nust have been a critical, necessary part of the
judgnent in that earlier action; and (3) special circunstances nust
not exi st which would render preclusion inappropriate or unfair.

Texas Pig Stands, Inc. v. Hard Rock Cafe Int'l, Inc., 951 F. 2d 684,

691 (5th Gr. 1992). For reasons set forth below, there are no



speci al circunstances that woul d render i nappropriate or unfair the
governnent's invocation of collateral estoppel.

Whet her Bailes mailed or properly presented the claimto the
Bureau of Prisons was an issue critical to the relief sought in
both cl ai ns. The district court previously ruled that Bailes
failed to offer evidence to rebut affidavits filed by the
governnent that his first FTCA clai mwas never mailed. The issues
raised in Bailes's second FTCA claim i.e., whether the
governnent's affidavits were false and conspiratorial or,
alternatively, whether mailroomstaff were negligent for failureto
mail his first claim is directly precluded by the district court's
previous ruling. Bailes is doing no nore than using a new FTCA
suit to challenge a dism ssed one.

Bai | es argues further that, because his previous FTCA claim
was di smssed "w thout prejudice," collateral estoppel does not
apply. This argunent, which he repeats in his reply brief, is
patently frivol ous.

The first clai mwas di sm ssed "w thout prejudice to [Bailes's]

right to refile and exhaust the proper adm nistrative procedures,

subject to any applicable statute of limtations." (Enmphasi s
added) . The dism ssal was not "w thout prejudice" to the issue
decided on the nerits, i.e., that the filing in that case was not

valid because the claim was not properly presented to the
adm nistrative agency. It is precisely that issue, together with

the factual determnations required to determne it, that is



subject to collateral estoppel in subsequent filings. See Texas

Pig Stands, 951 F.2d at 691. To hold otherwi se would render

meani ngl ess the order and affirmance in appeal No. 92-1760.
I
Bailes further argues that he was never notified by the
governnent or the clerk that a notion to dismss or for sunmary
j udgnent had been fil ed.

Rul e 56(c) requires that the notion "shall be served at | east

10 days before the tine fixed for the hearing." See lsquith v.

Mddle South Uilities, Inc., 847 F.2d 186, 195-96 (5th Gr.),

cert. denied, 488 U S. 926 (1988). "Service . . . shall be nade by

delivering a copy to the attorney or party or by mailing it to the
party's |last known address or, if no address is known, by | eaving
it with the clerk of the court . . . Service by mail is conplete
upon mailing." Fed. R Gv. P. 5(b). The governnent indicated in
its certificate of service that the notion was served by first-
class mail on February 25, 1993, the day it was filed in district
court. The hearing was conducted on March 18, 1993, about three
weeks later. Bailes thus had tinely notice by mail service, the
only "notice" to which he was entitled. Further, because Bailes's
address was known, that the clerk did not notify himis of no
nmonent .

Bai |l es el aborates for the first time in his reply brief that
t he governnent knowi ngly withheld the notion fromhimin order to

defraud the court and prevail on grounds of collateral estoppel.



Bai | es al so noves to supplenent the record with a purported copy of
a request for return receipt, containing the handwitten "not
delivered or received" and "no records.” The request contains a
signature, allegedly that of the Assistant U S. Attorney.

| ssues raised for the first tinme in an appellate reply brief

need not be considered. U.S. v. Prince, 868 F.2d 1379, 1386 (5th

Cr.), cert. denied, 493 U S 932 (1989). Bail es's notion,

appended to his reply brief, is therefore inproper. Further, this
court "wll not ordinarily enlarge the record on appeal to include

mat eri al not before the district court.” U.S. v. Flores, 887 F.2d

543, 546 (5th Cr. 1989) (citation omtted). Bailes's request to
suppl enent the record is denied.?
1]

Bail es argues that the district court's order of summary
judgnent w thout considering the governnent's adm ssions on
material issues of fact was reversible error. This argunent is
frivol ous.

Bail es requested in the instant claim inter alia, that the

governnent admt that the first clai mwas received by the Bureau of
Prisons staff but that it was | ater destroyed. He al so requested,

inter alia, that the governnent produce a copy of the mail room

records and ot her docunents related to the investigation follow ng

! Asimlar notion to supplenent, in connection with a
reply brief, was denied in appeal No. 92-1760. See Bailes, No.
92-1760 (5th Cr. March 11, 1993) (unpublished)




the filing of his initial claim Because the governnent failed to
respond to Bail es's requests, he considers the requests "adm tted."
See Fed. R Cv. P. 36. However, the governnent noved to stay any
responses to di scovery until 30 days after the district court ruled
on its notion. The district court did not rule on the notion
before granting the governnent's notion to di sm ss.

Summary judgnent mnust generally follow "adequate tine for

di scovery." See Celotex Corp. v. Catrett, 477 U S. 317, 322, 106

S.Ct. 2548, 91 L.Ed.2d 265 (1986). The district court, however,
has discretion to decide whether discovery wll benefit a non-
movant's attenpt to defend a notion for sunmary judgnent and may

rule on the notion without it. See I nternational Shortstop, |nc.

v. Rally's, Inc., 939 F.2d 1257, 1266 (5th Cr. 1991), cert.

denied, 112 S.C. 936 (1992) (ruling on a Fed. R Cyv. P. 56(f)
nmotion). Bailes's request for discovery pertained to facts al ready
determned in the first FTCA claimas a consequence of his failure
to rebut the evidence set forth in the governnent's affidavits.
Bai | es' s argunent that he shoul d have obt ai ned by "adm ssi ons" what
was deci ded against himin previous litigationis frivol ous i ndeed.
Contrary to his argunent, no material facts remained to defeat a

nmotion for summary judgnent. See Bache v. Anerican Tel. & Tel, 840

F.2d 283, 287 (5th Cir. 1987), cert. denied, 488 U S. 888 (1988).

As indicated by the district court's ruling on the nerits, because

Bailes was collaterally estopped to raise the issue whether his



claimwas mailed and received, discovery |lodged to resurrect the
i Ssue was noot.
|V

Bail es al so contends that the district court |acked venue to
consider his claim This argunent is frivolous. It seens
t horoughly contradictory for Bailes to be arguing on appeal that
the district court in which he chose to file suit was the wong
venue. Unsurprisingly, his assertionis false. Bailes states that
he resides in Tarrant County. Tarrant County is in the Northern
District of Texas. 28 U S.C 8§ 124(a)(2). The suit was filed "in
the judicial district where the plaintiff resides.” 28 US. C 8§
1402(b) .

\Y

Bai |l es argues that the nagistrate judge |acked authority to
enter judgnent on matters under the FTCA, pointing to the
magi strate judge's order granting himIFP status in the district
court. Bailes argues further that, in the light of this asserted
argunent, the district court had no jurisdiction to rule on the
governnment's notion to dism ss and/or summary judgnent and that,
consequently, this court has no jurisdiction over this appeal.
This argunent is frivol ous.

A magi strate judge may be designated by the district court to
hear and determi ne any pretrial matter pending before the court,
provided that the matter does not involve <certain fina

di spositions, including notions for sunmary judgnent. See 18



US C 8§ 636(b)(1)(A). Before the magistrate judge may enter
judgnent in such cases, there nust be express witten "consent of
the parties.” See 18 U.S.C. 8 636(c)(1). Consent was not required
in Bailes's case, however, because the magistrate judge did not
make a final disposition. The magistrate judge nerely issued an
order to proceed |IFP, a pretrial matter. Bail es' reliance on

Tripati v R son, 847 F.2d 548 (9th Cr. 1988), even if it were

bi nding on this court, is msplaced. Tripati holds that denial of
|FP by a magistrate judge is a final judgnent which requires
express consent of the parties in order to be valid. Bai | es,
however, was not denied | FP
W
For reasons set forth above, this appeal should be dism ssed

as frivol ous. See Howard, 707 F.2d at 219-20; 5th Cr. R 42.2.

"An appeal is frivolous if the result is obvious or the argunents

of error are wholly without nerit." Coghlan v. Starkey, 852 F.2d

806, 811 (5th Cr. 1988). Stated differently, an appeal is
frivolous if the claimadvanced is unreasonable or is not brought
Wi th a reasonably good faith belief that it is justified. Jdark v.
G een, 814 F.2d 221, 223 (5th GCr. 1987).

A federal appellate court can inpose sanctions against
litigants filing frivol ous appeal s, including damages and si ngl e or
doubl e costs to the appellee. See Fed. R App. P. 38; dark, 814
F.2d at 223. Al though pro se litigants are not held to the

standard of professionals, they are not allowed to raise totally



frivol ous appeals. Cark, 814 F.2d at 223. See Brinkmann v.

Johnston, 793 F.2d 111, 113 (5th Gr. 1986). |Instead of inposing
sanctions, we warn Bailes that the filing of frivolous appeals in
the future will result in sanctions, such as financial penalties

and limted access to the judicial system See, e.q9., Smth v.

McC eod, 946 F.2d 417, 418 (5th Gr. 1991).
VI
For the reasons stated herein, this appeal is dismssed as
frivolous. See Fed. R App. P. 34(a)(1l) and 5th Gr. R 42.2.
DI SMI SSED
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