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PER CURI AM !

Jorge Rodriguez appeals his sentence, contending that the
district court m sapplied the Sentencing Guidelines by including in
his crimnal history score a Texas conviction for crimna
m schief. W AFFI RM

| .

At sentencing on Rodriguez's conviction for being a felon in

possession of a firearm his objection to the assessnent of one

crimnal history point for a prior crimnal m schief conviction was

. Local Rule 47.5.1 provides: "The publication of opinions that
have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of |aw inposes needless
expense on the public and burdens on the legal profession.™
Pursuant to that rule, the court has determ ned that this opinion
shoul d not be publi shed.



overrul ed. The resulting crimnal history score of 13 placed
Rodriguez in crimnal history category VI. Wth his base offense
| evel of 24, the guideline range was 100-125 nonths; and he was
sentenced to 100 nonths inprisonnent. If the point for the
crim nal m schief conviction had not been i ncl uded, Rodriguez would
have been placed in crimnal history category V, resulting in an
i nprisonnment range of 92-115 nonths. USSG Ch 5 Part A
(Sentencing Table).
1.

"This court will uphold a sentence unless it was inposed in
violation of law, inposed as a result of an incorrect application
of the sentencing gqguidelines; or outside the range of the
applicable sentencing guideline and is unreasonable". United
States v. Howard, 991 F.2d 195, 199 (5th Cr. 1993). "Application
of the guidelines is a question of |aw subject to de novo review'
Id. The district court's factual findings are reviewed only for
clear error. | d. "Therefore, whether a prior conviction is
covered under the sentencing guidelines is also reviewed de novo,
whil e factual matters concerning the prior conviction are revi ewed
for clear error". Id.

"As a general rule, m sdeneanor offenses are to be counted in
conputing a crimnal history score". United States v. Hardenan
933 F.2d 278, 280 (5th Cir. 1991); U.S.S. G § 4Al.2(c) (1992). The
Cui del i nes, however, provide that certain m sdeneanor convictions
shoul d be excl uded:

Sentences for the followng prior offenses and
offenses simlar to them by whatever nane they are
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known, are counted only if (A the sentence was a
termof probation of at | east one year or a term of
i nprisonnment of at least thirty days, or (B) the
prior offense was simlar to an instant offense:

Carel ess or reckless driving

Contenpt of court

Di sorderly conduct or disturbing the peace

Driving wwthout a |license or wwth a revoked
or suspended |icense

Fal se information to a police officer

Fi sh and gane vi ol ati ons

Ganbl i ng

Hi ndering or failure to obey a police officer

| nsuf ficient funds check

Leaving the scene of an acci dent

Local ordi nance violations (excluding |ocal
ordi nance violations that are al so
crimnal offenses under state | aw)

Non- support

Prostitution

Resi sting arrest

Tr espassi ng.

US S G 8 4A1.2(c)(1) (enphasis added).?

Through new counsel on appeal, Rodriguez contends that
crimnal mschief may be simlar to the |isted offenses; and,
because the offense does not neet the mninmum term and is not
simlar to the instant offense (felon in possession of a firearm

it should not be included. He asserts that remand for a new

2 The Cuidelines provide further that other offenses are never
i ncluded for the crimnal history score:

Sentences for the followng prior offenses and
of fenses simlar to them by whatever nane they are
known, are never counted:

Hi t chhi ki ng

Juveni l e status of fenses and truancy
Loitering

M nor traffic infractions (e.qg., speeding)
Publ i c intoxication

Vagr ancy.

US S G §4AL.2(c)(2).



sentencing hearing is required, in order for evidence to be
presented on this issue. The Governnent counters that the
simlarity issue should be reviewed only for plain error.

1.

In his witten objections in district court, Rodriguez stated
that "the offense of Crimnal Mschief is not a simlar offense
as listed in Section 4A1.2(c)(1)". (Enphasis added.) In response,
the probation officer agreed, and stated that, as a result, the
of fense shoul d be i ncluded. At the sentencing hearing, Rodriguez's
counsel objected to the inclusion of another prior conviction
(assault), on the ground that it was not simlar to the listed
of f enses. In short, counsel was msinterpreting the section.
After the district court explained the proper interpretation of 8§
4A1.2(c) (1), and overrul ed Rodriguez's objection as to the assault
conviction, Rodriguez's counsel objected to the inclusion of the
crimnal mschief conviction on the sane ground: "W would
make the sanme argunent, relatively sane argunent, that we nade as
to paragraph 24 [(assault conviction)] and woul d accept the court's
ruling"”. The court overruled that objection as well.

"I't was incunbent upon [Rodriguez] to nmake and factually
develop in the district court all argunents concerning application
of the guidelines he believed m ght persuade the judge to alter the
sentence he now chall enges”". United States v. Lopez, 923 F. 2d 47,
50 (5th Gr.), cert. denied, ___US _ , 111 S. . 2032 (1991).
Had Rodriguez presented to the district court the simlarity

contention he raises for the first tinme on appeal, the Governnent



woul d have had an opportunity to present evidence of dissimlarity,

and the district court would have had an opportunity to consider

it. Because Rodriguez is raising the issue for the first tine
t hrough new counsel on appeal, we will review it only for plain
error. See Lopez, 923 F.2d at 49. " Plain error' is error which,

when exam ned in the context of the entire case, is so obvious and
substantial that failure to notice and correct it would affect the
fairness, integrity or public reputation of judicial proceedings.
It is a mstake so fundanental that it constitutes a "mscarriage
of justice'". 1d. at 50 (citations omtted).
2.

I n Hardeman, our court adopted a "conmobn sense approach" to
determ ning whether a prior conviction is simlar to those |isted
in 8 4A1.2(c)(1):

[ This approach] relies on all possible factors of
simlarity, including a conparison of punishnents
i nposed for the listed and unlisted offenses, the
percei ved seriousness of the offense as indicated
by the level of punishnent, the elenents of the
of fense, the | evel of culpability involved, and the
degree to which the commssion of the offense
indicates a |likelihood of recurring crimnal
conduct. These factors should assist the district
court in determ ning whether it nmakes good sense to
i nclude the offense in question in the defendant's
crimnal history score.

This standard is consistent with the purpose
of this section of the Guidelines: to screen out
past conduct which is of such mnor significance
that it is not relevant to the goals of sentencing.
The legislative history to this section reveals
that the crimnal history score is designed to take
into account the seriousness of the past offense
and the degree to which it suggests the possibility
of future crimnality. As aresult, if these tests
for simlarity, taken as a whole, indicate that the
offense is, like the listed offenses, neither
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particularly serious nor |likely to indicate
recurring crimnal conduct, then the defendant's
prior offense should be excl uded.

ld. at 281-82 (citations omtted).
Crimnal mschief is defined under Texas | aw as fol |l ows:

A person commts [crimnal mschief] if,
wi thout the effective consent of the owner:

(1) he intentionally or know ngly danmages or
destroys the tangi ble property of the owner; or

(2) he intentionally or know ngly tanpers
with the tangi bl e property of the owner and causes
pecuni ary | oss or substantial inconvenience to the
owner or a third person; or

(3) he intentionally or knowi ngly nakes

mar ki ngs, i ncl udi ng i nscriptions, sl ogans,
drawi ngs, or paintings, on the tangi ble property of
t he owner.

Tex. Penal Code Ann. § 28.03(a) (West Supp. 1993).

Rodri guez was convicted of crimnal m schief in June 1990; his
sentence included 180 days probation and restitution of $160.
Because the amount of |oss was nore than $20 and | ess than $200,
the of fense probably would be classified as a C ass B m sdeneanor
under Texas |aw. Tex. Penal Code Ann. 8§ 28.03(b)(2) (West Supp
1993). At the tinme of Rodriguez's conviction, a Cass B
m sdeneanor was puni shabl e by a fine of not nore than $1, 000 and/ or
confinenent in jail for a termof not nore than 180 days. Tex.
Penal Code Ann. 8§ 12.22 (West 1974).

O the offenses listed in 8 4A1.2(c)(1), "disorderly conduct

or disturbing the peace"® and "trespassing"* are the only offenses

3 Under Texas law, disorderly conduct is the disruption of
publ i c peace or order, including the intentional and know ng use of
| anguage or gestures which tend to incite an imedi ate breach of
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that even renotely resenble crimnal mschief. Under Texas |aw,
the three offenses have simlarities and differences: all involve
simlar penalties, but crimnal m schief can be a fel ony, dependi ng
on the amount of pecuniary loss;® all require an intentional or
knowi ng cul pable nental state, but a person may commt a trespass
t hr ough reckl essness;® and crimnal mschief is a crime against a
tangi bl e property right, while trespass violates only an i ntangi bl e
property right, wthout resulting damage to the property itself.
Al t hough not particularly serious, Rodriguez's crimnal mschief
conviction serves as an indicator of the |ikelihood of recurring
crimnal conduct, and thus is relevant to the goals of sentencing.’
See Hardeman, 933 F.2d at 281; cf. United States v. Lee, 955 F.2d

14 (5th Cir.) (upholding upward departure on the basis of

the peace in a public place. Tex. Penal Code Ann. 8§ 42.01 (West
1989) .

4 In Texas, a crimnal trespass is commtted when a person
"enters or remains on property or in a building of another w t hout
effective consent and he: (1) had notice that the entry was

forbi dden; or (2) received notice to depart but failed to do so".
Tex. Penal Code Ann. § 30.05(a) (West 1989).

5 At the tinme of Rodriguez's conviction for crimnal m schief,
di sorderly conduct was a C ass C m sdeneanor, punishable by a fine
of not nore than $200, unless the offense involved a firearm in
whi ch case it was punishable as a C ass B m sdeneanor. Tex. Pena
Code Ann. 88 12.22 (West 1974) and 42.01(d) (West 1989). Unless a
trespass is commtted in a habitation or the perpetrator carries a
deadly weapon during the commssion of the offense, crimnal
trespass is punished as a Cass B m sdeneanor. Tex. Penal Code
Ann. 8§ 30.05(c) (West 1989).

6 See Tex. Penal Code Ann. § 6.02 (West 1974).
! Bet ween May 1988 and July 4, 1992 (the date of the offense of
conviction), Rodriguez was convicted of 11 offenses (six before,
and four after, the crimnal m schief conviction).
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convictions for assault, disorderly conduct and crimnal m schief
whi ch were punishable only by fine), cert. denied, = US |
112 S. C. 3010 (1992).

In sum applying the comobn-sense approach of Hardeman, we
concl ude that the assessnent of the crimnal history point for the
crimnal m schief conviction did not constitute plain error.

L1l
The sentence inposed by the district court is

AFFI RVED.



