IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 93-1360
Summary Cal endar

UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,
ver sus
MORRI' S LYNN ROCERS,
Def endant - Appel | ant.

Appeal fromthe United States District Court for
the Northern District of Texas
(3:92-CR-474-D (01))

(February 3, 1994)

Bef ore REAVLEY, DAVI S and DeMOSS, Circuit Judges.
PER CURI AM *

On April 7, 1993 Rogers was sentenced to 72 nonths
i nprisonnment for conspiracy to distribute heroin. Two days
| ater, another court inposed a consecutive sentence of 51 nonths
i nprisonnment plus 3 years of supervised release for Rogers' fraud
conspiracy. On appeal, Rogers argues that his second sentence

shoul d not run consecutively to his first. W reverse and renand.

“Local Rule 47.5 provides: "The publication of opinions
t hat have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the Court has determ ned
that this opinion should not be published.



Cenerally, the court should sentence the defendant according
to the Federal Sentencing Quidelines effective at tine of
sentening. United States v. Gross, 979 F.2d 1048, 1050 (5th Gr.
1992); 18 U.S.C. § 3553(a)(4). But if the guidelines in effect
at the time the defendant commtted the crine are nore favorable
to the defendant than the anmended gui delines effective at his
sentencing, the ex post facto clause of the Constitution requires
the court to apply the preanended guidelines. United States v.
Suarez, 911 F.2d 1016, 1021 (5th GCr. 1991).

In this case, the Novenber 1, 1991 version of 8§ 5GL.3(b) is
appl i cabl e because it is nore favorable than the anended version
effective Novenber 1, 1992. The Novenber 1, 1991 version of §
5GL. 3(b) states:

| f subsection (a) does not apply, and the undi scharged
term of inprisonnent resulted from offense(s) that
constituted part of the sanme course of conduct as the
i nstant of fense and have been fully taken into account in
the determ nation of the offense level for the instant
of f ense, or if the prior undischarged term of
i nprisonnment resulted from a federal offense and was
i nposed pursuant to the Sentencing Reform Act, the
sentence for the instant offense shall be inposed to
result in a conbined sentence equal to the total
puni shment that would have been inposed under § 5Gl.2
(Sentencing on Mul tiple Counts of Conviction) had all the
sentences been inposed at the sane tine. (enphasi s
added) . !

Because Rogers' sentencing for his heroin conviction was

i nposed "pursuant to the Sentencing Reform Act," the court should

. The anmended version of 8§ 5GL.3(b) omts the phrase "or
if the prior undischarged termof inprisonent resulted froma
federal offense and was inposed pursuant to the Sentencing Reform
Act . "



i npose the sentence for Rogers' fraud conviction according to the
formula set forth in 8§ 5GL. 2.2

REVERSE and REMAND.

2 The court does, however, have the discretion to deviate
fromthis formula if the court decides to depart fromthe Federal
Sentencing CGuidelines. Goss, 979 F.2d at 1051-52.
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