IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 93-1355
Conf er ence Cal endar

UNI TED STATES OF AMERI CA,

Pl ai ntiff-Appellee,
vVer sus
JASON HEW TT ARMSDEN

Def endant - Appel | ant.

Appeal fron1{hé On{téd-s{a{eé ﬁsﬂrict Court
for the Northern District of Texas
USDC No. 4:92-CR-106-A
(January 6, 1994)

Bef ore GARWOOD, JOLLY, and BARKSDALE, Circuit Judges.
PER CURI AM *

Jason Hewitt Arnsden appeals his sentence, contendi ng that
the district court erred in finding that he coul d reasonably
foresee | osses of $2,200,000 and that application of U S. S G
88 4Al1.1(d) and (e) violates the double jeopardy cl ause.

Arnmsden contends his offense | evel should not have been
i ncreased pursuant to 8 2F1.1(b)(1)(M because he coul d not
reasonably foresee | osses of $2,200,000. This Court reviews a

district court's |loss determnation for clear error. Uni t ed

Local Rule 47.5 provides: "The publication of opinions
that have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the Court has determ ned
that this opinion should not be published.
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States v. Sowels, 998 F.2d 249, 251 (5th Gr. 1993). A defendant

is responsible for all "relevant conduct," including "al
reasonably foreseeable acts and om ssions of others in
furtherance of the jointly undertaken crimnal activity." See

8§ 1B1.3(a)(1)(B); United States v. Lghodaro, 967 F.2d 1028, 1030

(5th Gr. 1992). Gven that Arnsden understood his conduct to be
fraudul ent, that all of the tel ephone sales representatives
foll owed a standardi zed script which contained the sane or
simlar msrepresentations, and that nanagers nonitored the
representatives' sales pitches in order to assess their
performance, Arnsden coul d reasonably foresee that his co-workers
engaged in the sane type of fraudulent activity. Thus, the
fraudul ent activities of Arnmsden's co-workers can be considered
rel evant conduct, and the |osses caused by such conduct are
properly attributable to Armsden. The district court's |oss
determ nation, therefore, is not clearly erroneous.

Arnsden contends that application of 88 4Al1.1(d) and (e)
vi ol ates the doubl e jeopardy cl ause because he "was subjected to
mul ti ple punishnments for the exact sane crimnal offense.”
Al t hough the doubl e jeopardy cl ause protects individuals from
mul ti ple punishnments, "[w] here Congress intended . . . to inpose
mul ti pl e punishnments, inposition of such sentences does not

violate the Constitution.” Albernaz v. United States, 450 U. S.

333, 345, 101 S. . 1137, 67 L. Ed. 2d 275 (1981); United States

v. Bigelow, 897 F.2d 160, 161 (5th Cr. 1990). Section 4Al.1(e)
explicitly acknow edges that a defendant's crimnal history

score mght be increased pursuant to both 88 4Al.1(d) and (e).
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Thus, in formulating the Guidelines, it was intended that there
woul d be instances where both 88 4Al1.1(d) and (e) would apply to
t he sane conduct. Therefore, there was no violation of the

doubl e jeopardy clause. . Bigelow, 897 F.2d at 161-62; United

States v. Vickers, 891 F.2d 86, 87-88 (5th Cr. 1989).

For the foregoing reasons, the sentence i s AFFI RVED.



