IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 93-1354
Conf er ence Cal endar

UNI TED STATES OF AMERI CA,

Pl ai ntiff-Appellee,
vVer sus
ROGER L. (Rl ER

Def endant - Appel | ant.

Appeal fron1{hé On{téd-s{a{eé ﬁsﬂrict Court
for the Northern District of Texas
USDC No. 4:92- CR-106( 10)
~(March 23, 1994)
Before KING DAVIS, and DeMOSS, Circuit Judges.
PER CURI AM *
Roger L. Gier argues that the district court abused its

di scretion by overruling his notion to vacate his guilty plea.
Rul e 32(d) of the Federal Rules of Crim nal Procedure allows a
district court to permt a defendant to withdraw a guilty plea
prior to sentencing upon a showi ng of "any fair and just reason."
Al t hough Rule 32(d) should be construed liberally, there is no

absolute right to wwthdraw a guilty plea. United States v.

Benavi des, 793 F.2d 612, 616 (5th CGr.), cert. denied, 479 U S

Local Rule 47.5 provides: "The publication of opinions
that have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the Court has determ ned
that this opinion should not be published.
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868 (1986). In addition, it is the defendant who has the burden
of establishing that withdrawal of the guilty plea is justified.

United States v. Daniel, 866 F.2d 749, 752 (5th Cr. 1989). This

Court, noreover, wll reverse a district court's denial of a
motion to withdraw a guilty plea only for an abuse of discretion.

United States v. Bounds, 943 F.2d 541, 543 (5th Cr. 1991), cert.

denied, 114 S. . 135 (1993).
In United States v. Carr, 740 F.2d 339, 343-44 (5th G

1984), cert. denied, 471 U S. 1004 (1985), this Court enunerated

seven factors that a district court should consider when ruling
on a notion to wthdraw a guilty plea: (1) whether the defendant
has asserted his innocence; (2) whether wthdrawal would
prejudi ce the Governnent; (3) whether the defendant delayed in
filing the notion and, if so, the reason for the delay; (4)

whet her wi t hdrawal woul d substantially inconvenience the court;
(5) whether close assistance of counsel was available to the

def endant; (6) whether the plea was know ng and vol untary; and
(7) whether w thdrawal would waste judicial resources. No single
factor or conbination of factors mandates a particul ar result;
instead, the district court should make its determ nation based
upon a totality of the circunstances. |1d. at 344.

In requesting to withdraw his guilty plea, Gier did not
assert his innocence, and he waited nore than three nonths to
make the request. Furthernore, nothing indicates that Gier
| acked cl ose assi stance of counsel, and Gier has failed to show
that his plea was not know ng and voluntary. Although it is not

cl ear whether a w thdrawal woul d have prejudi ced the Governnent,
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a W thdrawal under these circunstances woul d have amounted to a
waste of judicial resources, especially in light of the fact that
the district court was ready to proceed wth sentencing.

To the extent that Gier argues that he shoul d have been
allowed to withdraw his guilty plea at any point before the
district court "accepted" the plea at sentencing, that argunent
fails. The record reflects that the district court accepted his
guilty plea at the second arraignnent. |In addition, there is no
absolute right to wwthdraw a guilty plea once it is nade.

Benavi des, 793 F.2d at 616. |In this case, Gier does not dispute
that he pleaded guilty.

Relying on United States v. Pressley, 602 F.2d 709 (5th Gr.

1979), Gier asserts that this Court should remand the case "for
a fuller record establishing the basis for the Court's denial of
his oral notion to wthdraw.”" In Pressley, this Court was unable
to determine fromthe record whether the district court abused
its discretion in denying the appellant's notion to withdraw his
guilty plea. 1d. at 711. Although the district court in this
case did not follow the Carr factors systematically, the Carr
factors support the district court's ruling. Fromthe record
presented in this case, therefore, this Court can determ ne that
the district court did not abuse its discretion in not allow ng

Gier to wthdraw his guilty plea. Accordingly, the judgnent is
AFFI RVED.



