IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 93-1353

UNI TED STATES OF AMERI CA
Pl ai ntiff-Appellee,
V.
JEFFREY R SPAKOWEKI ,
FRANK A. TRAINOR, JR and
REGGE E PAUL STEI NMARK
a/ k/ a Reggie Stein,

Def endant s- Appel | ant s.

Appeal fromthe United States District Court
for the Northern District of Texas
(4:92-CR-106(30))

(July 26, 1994)
Bef ore GOLDBERG KING and WENER, G rcuit Judges.
PER CURI AM *
Jeffrey R Spakowski, Frank A. Trainor, and Reggi e Pau
Stei nmark were convicted of various offenses in connection with
the operations of a tel emarketing conpany, including conspiracy,
wre fraud, bank fraud, and noney |aundering. Spakowski,

Trainor, and Steinmark appeal. W affirm

“Local Rule 47.5 provides: "The publication of opinions
t hat have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the court has determ ned
that this opinion should not be published.



|. FACTS AND PROCEDURAL HI STORY

This case centers on the operations of a Fort Wrth based
tel emarketing conpany called Miulticorp Inc., d/b/a Water Source
Distributors, W S. Distributors, and Wrel ess Security
Distributors (Multicorp). |In approximtely March or April of
1989, Richard Fregien set up Multicorp to nmarket water purifiers
and alarm systens. Milticorp remained in operation until
February 21, 1990, when United States Postal |nspectors executed
a search warrant on the conpany.

A SALES

Mul ticorp produced sales for its nerchandi se by generating
phone calls from potential custoners in response to postcards
mai l ed to the individuals by the conpany. The postcards were
mass mai |l ed throughout the United States and each provi ded that
the card's recipient was guaranteed to receive one of the five
foll ow ng "Fabul ous Premuns": (1) Jeep Cherokee, retail value
$20, 000, (2) retail merchandi se checks for $5,000, (3) $5, 000
cashier's check, (4) nen's and | adi es' genui ne di anond desi gner
wat ches, retail value $400, and (5) $1,000 series EE United
States savings bond. The postcard further provided that no
purchase was necessary; however, the card stated that the
recipient nust call imediately or the prize mght pass to
sonmeone el se.

When an individual called to claimhis "Fabul ous Prem um"
sal esperson woul d answer the phone and attenpt to sell the

individual a water filter or hone security system Milticorp's
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sal espeopl e were given scripts, which were created by Miulticorp's
various owners, to follow when an award recipient called.
Initially, the sal esperson woul d ask the individual what col or
postcard he had received; Milticorp nmailed out white and pink
cards. Once the individual told the sal esperson the color of the
card, the sal esperson would informthe recipient that he had
received a "top award notification." The sal esperson then asked
the award recipient the expiration date on his credit card so
that the sal esperson would be able to cross-reference the
expiration date with the "control nunber" on the postcard to
ensure that the individual was an award wi nner. After verifying
that the caller was an award w nner, the sal esperson woul d then
attenpt to sell the individual either an alarm systemor a water
purifier.

Each award recipient was also told that if he ordered an
al arm system or water purification systemthat day, the
sal esperson was authorized to give the individual two of the
listed awards. However, the only awards ever given to any of the
callers were the watches and the retail nerchandi se checks.! |f
the caller decided to purchase a water purifier or alarmsystem

t he sal esperson obtained the caller's Visa or Mastercard nunber

' At trial, the governnment presented evidence which
denonstrated that the nerchandi se checks were actually di scount
coupons which allowed the individual to purchase an itemfroma
catal og. The nerchandi se checks were actually di scount coupons
because no item coul d be purchased fromthe catal og unless the
i ndividual sent in a specified anmount of his own noney in
addition to a specified anount which the individual would wite
out on one of the merchandi se checks.
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for paynent. |If the caller did not want to nake a purchase, the
sal esperson inforned the award wi nner that he could collect his

award by sending Miulticorp $12.95 for shipping and handling. Al
call ers who chose not to purchase any nerchandi se were sent the

mer chandi se checks as their prize.

Once a sale was nade and the sal esperson obtained all the
pertinent information, i.e., correct address and credit card
nunber, a Multicorp manager woul d conduct a "button up." A
"button up" was designed to verify the information the caller had
gi ven the sal esperson and to ensure that the caller understood
t hat he had nmade a purchase.

At trial, the governnent presented evidence tending to show
that the postcards and scripts contai ned nunerous
m srepresentations. For exanple, the watches were |listed as
having a retail value of $400 when in fact they cost only about
$50 a pair. Further, the governnment presented evidence that the
script, in response to a caller's question concerning how the
conpany obtai ned his nane, falsely provided that "we use reports
fromthe EPA and other sources, that informus of areas that are
havi ng problens with their water now, or have had themin the
past." The script also stated that "the problem[contam nants in
the water supply] has grown to such proportion, that even the
governnent can no | onger protect us. This is why the EPA has
estimated that by the early 1990's, every hone will have a

purification systemof sone kind." The governnent presented



evi dence which tended to show that this statenent was included in
the script wthout any knowl edge as to its truth.

In addition to the m srepresentations contained in the
scripts and the postcards, the governnent presented evidence that
many of the sal espeople inprovised msrepresentations of their
own. For exanple, sonme witnesses testified that when they called
Mul ticorp, they were told they had won the Jeep Cherokee when in
fact they had not. Further, many custoners recei ved charges on
their credit cards for nerchandi se they never ordered.

B. PROCESSING THE SALE

Because Multicorp was engaged in a tel emarketing business,
it was unable to obtain a nmerchant account necessary to process
its credit card charges. Typically, telemarketing conpanies are
unabl e to obtain nmerchant accounts because the conpany's sales
generally lead to a substantial nunber of charge backs, ? which
the bank wth the nmerchant account would have to bear unless
there was sufficient funds in the nmerchant account to cover the
charge. One of the problens that a bank faces with charge backs
is that, usually, several nonths el apse between a sale and a
charge back. Yet, nerchants are generally allowed to w thdraw
funds upon deposit of the charge slips. Thus, a tel emarketer
coul d open a nerchant account, w thdraw funds for several nonths,

and then cl ose the account before the charge backs were received.

2 A charge back occurs when the cardhol der refuses to pay a
charge to his credit card.



In order to process its charge slips, Miulticorp entered into
agreenents with credit card "factors." A factor, for a
substantial fee, would process these charges for Miulticorp
t hrough his own nerchant accounts. Not surprisingly, a factor
typically had to operate in violation of his nmerchant account
agreenent to be able to process the charges generated by a
t el emarketi ng conpany such as Multicorp. Apparently, Milticorp
used at least twelve different credit card factors.

Trai nor was one of the individuals whom Multicorp recruited
to process its credit card charges. Trainor had his own business
cal l ed Aquarius Associates which was attenpting to market a water
filtration system Trainor's conpany had a nerchant account at
First Eastern Bank. Beginning in October, as a part of Miulticorp
and Trainor's agreenent, Miulticorp would send Trainor, via
facsimle, credit card charges which Trai nor woul d deposit into
hi s merchant account. Once the funds were deposited, Trainor had
i mredi ate access to the funds, and he then wired the funds into
ot her accounts at other banks. A portion of the funds was then
wred to Miulticorp. First Eastern Bank woul d present the credit
card charge to the credit cardhol der's bank, who in turn would
bill the cardhol der. Aquarius Associates' nerchant account
stated that the bank woul d not "accept the paynent from any sal es
draft for a transaction which was not originated as a result of a
di rect transaction between the nmerchant and a card hol der."

The governnent presented evidence that Trainor, in Cctober

1989, told First Eastern Bank officials that he was going to be



maki ng | arge deposits in association with sales of water
purifiers through his own sal espeopl e at kiosks | ocated at
various malls. | n Novenber of 1989, because a | arge nunber of
charges were being deposited into Aquarius Associ ates' account
and then wired out to another bank, an official fromFirst
Eastern Bank froze Trainor's nmerchant account and set up a
meeting with Trainor. Once again, Trainor informed First Eastern
Bank that the sales were originating fromkiosks in various
mall's. Trainor further told First Eastern Bank that sone phone
sal es were being generated by his sal espeople. The phone sal es
occurred when Trainor's sal espeopl e nmade call backs to people
that had stopped by the kiosks. After Trainor agreed to put up a
letter of credit, First Eastern Bank allowed himto continue to
use the account.

Eventually, First Eastern was able to conclude that the
credit card sales being deposited into Trainor's nerchant account
were being generated fromtel emarketing and not from Trai nor's
sal espeople at malls. The bank closed Trainor's account and
froze the funds going into the account.

After Multicorp's operations were halted, a grand jury
returned an indictnment against thirty-two individuals for various
of fenses including conspiracy, wire fraud, mail fraud, bank
fraud, and noney |aundering. Later, a grand jury returned a
supersedi ng i ndi ct nrent agai nst Spakowski, Steinmark, Trainor, and
several other defendants to the sane of fenses as were charged in

the original indictnment. Spakowski, Steinmark, and Trai nor were



the only defendants that did not plead guilty. The jury

convi cted Spakowski of conspiracy in violation of 18 U S.C. 8§
371, and eight counts of wire fraud in violation of 18 U S.C. §
1343; the district court sentenced himto forty-six nonths

i nprisonment on each count, to run concurrently, and three years
supervi sed rel ease on each count, to run concurrently, and
ordered himto pay a $450 special assessment. The jury convicted
Steinmark of conspiracy in violation of 18 U S.C. 8§ 371, and
seven counts of wire fraud in violation of 18 U . S.C. § 1343; the
district court sentenced himto sixty nonths inprisonnent on each
count, to run concurrently, and three years supervised rel ease on
each count, to run concurrently, and ordered himto pay a $400
speci al assessnent. The jury convicted Trai nor of conspiracy in
violation of 18 U.S.C. §8 371, one count of bank fraud in
violation of 18 U.S.C. § 1344, and one count of noney |aundering
inviolation of 18 U S.C. § 1956(a)(1)(A)(i); the district court
sentenced himto ninety nonths inprisonnent on the bank fraud and
nmoney | aundering counts, and to sixty nonths inprisonment on the
conspiracy count, all to run concurrently, and three years
supervi sed rel ease on each count, to run concurrently, and

ordered himto pay a $150 special assessment.



1. ANALYSI S
A.  TRAINOR S CLAI M5 ON APPEAL
1. Denial of |Independent Expert W tness

Initially, Trainor argues that the district court erred in
refusing to authorize at public expense an i ndependent expert
pursuant to the Crimnal Justice Act, 18 U S.C. §8 3006A(e)(1).
Trainor argued to the district court that an expert w tness,
Charles Martin, was necessary in order for Trainor to be provided
adequat e representati on because the expert woul d have been abl e
to testify that First Eastern Bank knew or shoul d have known t hat
the credit card charges going through Trainor's account were the
result of tel emarketing.

Section 3006A(e) (1) provides:

(e) Services other than counsel. --

(1) Upon Request.--Counsel for a person who is
financially unable to obtain investigative, expert, or other
services necessary for adequate representation may request
themin an ex parte application. Upon finding, after
appropriate inquiry in an ex parte proceeding, that the
services are necessary and that the person is financially
unable to obtain them the court, or the United States
magi strate if the services are required in connection with a
matter over which he has jurisdiction, shall authorize
counsel to obtain the services.

We review the district court's denial of the enploynent of an
i ndependent expert under 18 U.S.C. § 3006A(e) (1) for an abuse of

di screti on. United States v. WIllians, 998 F.2d 258, 263 n. 10

(5th Gr. 1993), cert. denied, 114 S. C. 940 (1994). W have

interpreted this section to provide that when "the governnent's
case rests heavily on a theory nost conpetently addressed by
expert testinony, an indigent defendant nust be afforded the

9



opportunity to prepare and present his defense to such a theory

wth the assistance of his own expert." United States v.
Patterson, 724 F.2d 1128, 1130 (5th Cr. 1984).

In the instant case, Trainor asserts that the key issue in
t he governnent's case agai nst hi mwas whet her he defrauded First
Eastern Bank as to the source of the credit card charges being
deposited into his account, i.e., whether the charges cane from
tel emarketing. According to Trainor, his expert would have been
able to testify that First Eastern Bank either knew or shoul d
have known that the charge slips were originating froma
tel emarketing operation. Thus, he could not have defrauded the
bank as to the origin of the charge slips.

Under the facts of this case, we cannot say that the
district court abused its discretion in denying Trainor's request
for an expert witness. Initially, we note that it is very
gquestionabl e whet her the governnent's case "rests heavily on a
theory nost conpetently addressed by expert testinony." Further,
Trainor's nmerchant agreenment with First Eastern Bank prohibited
hi m from depositing charge slips that were not derived fromhis
own busi ness. The governnent presented evidence that Trainor, on
numer ous occasions, told First Eastern Bank that the charge slips
were being generated by his enpl oyees who were selling water
purifiers fromkiosks at various malls. |In fact, Trainor even
told the bank that his enpl oyees were generating phones sal es at
t he ki osks. Consequently, even if an expert could have shown

that bank officials knew or should have known that the charge
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slips flow ng through Trainor's account were tel emarketing charge
slips, such testinony would not have addressed the fact that
these officials were unaware that the charge slips were
factored.?®
2. Confrontation C ause

Next, Trainor asserts that the district court violated his
Si xth Amendnent right to confront a wtness by preventing him
fromusing an admtted exhibit to i npeach the testinony of
WIlliamMCallick, a vice-president of First Eastern Bank. In
order to prove that the district court violated the Confrontation
Cl ause, Trainor nust show that "[a] reasonable jury m ght have
received a significantly different inpression of [the w tness's]
credibility had [Trainor's] counsel been permtted to pursue his

proposed line of cross-exam nation." Delaware v. Van Arsdall,

475 U. S. 673, 680 (1986). Further, the constitutionally inproper
deni al of a defendant's opportunity to inpeach a witness is
subject to harm ess error analysis. |1d. at 684.

During trial, the governnent noved for the introduction of a
transcript, exhibit 835, froman injunction hearing held in
connection with Trainor's civil |awsuit against First Eastern

Bank in which he requested a court order requiring First Eastern

3 W further note that Trainor was able to elicit sone of
the testinony which his expert would have provided through other
W t nesses. During cross-exam nation of Dennis Fiene, chief of
Visa credit card systens security, Trainor's counsel was able to
elicit testinony that the |lack of signatures on credit card sal es
drafts would indicate a tel emarketing operation. Further,
Trainor was able to establish that Janmes Payne, a nanager of
First Eastern Bank, had stated earlier that many of the slips
deposited in Trainor's account were tel emarketing type deposits.
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Bank to rel ease noney held in his nerchant account.

Specifically, in noving for the introduction of exhibit 835, the
governnent requested that "the testinony of M. Trainor, the

def endant, taken on February 5th, 1990" be admtted into
evidence. The district court entered the transcript into
evidence. Following the exhibit's introduction into evidence,
the governnent called three nore wi tnesses but nade no further
reference to the transcript.

During Trainor's cross-exam nation of MCallick, Trainor
sought to inpeach McCallick by referring to his testinony given
at the injunction hearing. The exchange between Trai nor and the
district court is as follows:

THE COURT: Are you getting ready to read froman exhibit?

MR. CLEMENTE: It is not an exhibit, Your Honor. |'m going
to -- | amgoing to ask that it be nmarked as an exhibit but
| amgoing to read fromit. | was going to --

THE COURT: Well, if you are going to mark it as an exhibit,

let's just get it in evidence and then you can read fromit
instead of asking himif it says that.

MR. CLEMENTE: Al right. | would ask that the transcript
of the proceedi ngs before the Judge -- Honorabl e Judge
Patrick O Tool e dated February 5th be adm tted.

THE COURT: \What exhibit is that on your exhibit list?

MR. CLEMENTE: | don't have it. The one we provided to the
court we didn't.

THE COURT: Well, then we can't start over again. | am
going to deny that adm ssion, then.

MR. CLEMENTE: Al right.

THE COURT: If it is not going to be an exhibit, just go on
to sonet hing el se.

MR. CLEMENTE: Well, | was going to question himfromit.
12



THE COURT: Sonething that is not even in evidence?

MR. CLEMENTE: Well, | am asking himdoes he renenber.
That's --

THE COURT: No, | amnot going to permt that kind of

exam nation. It won't be in evidence. If you want to ask

himif he said sonething on a certain date, that's fine, but

we are not going to use the docunent.
Trainor asserts that the use of McCallick's testinony at the
i njunction hearing was of paranount inportance because this
previ ous testinmony woul d have i npeached MCallick's | ack-of -
know edge concerning Trainor's telemarketing sales. Trainor also
asserts that the error in this case is conpounded because the
testinony had already been admtted into evidence as governnent's
exhi bit 835.

Initially, we note that there is nmuch confusion on the part
of Trai nor concerning the contents of governnent's exhibit 835.
Trainor asserts that the exhibit is the entire transcript from
the injunction hearing and, thus, contains MCallick's testinony.
However, the transcript which the governnent introduced into
evi dence contains only Trainor's testinony fromthe injunction
hearing. |In fact, as we have al ready stated, when the governnent
sought to have exhibit 835 introduced into evidence, it stated
that the exhibit was "the testinony of M. Trainor, the
def endant, taken on February 5th, 1990." Thus, Trainor's
assertion that the district court did not allow himto utilize
previously admtted evidence to inpeach MCallick is wthout

merit.
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The district court refused to allow Trainor to introduce
McCallick's testinony into evidence because the exhibit was not
listed on Trainor's exhibit list. Initially, we note that nuch
of the testinony fromthe transcript which Trainor refers to in
his brief concerns factual assertions which were either
established during trial or which Trainor should have been able
to elicit fromMCallick on cross-exam nation. For exanple,
Trai nor asserts that had he been able to cross-exam ne MCallick
as to the bank's | ack of know edge of his tel emarketing sal es, he
woul d have been able to establish that "First Eastern Bank
handl ed tel ephone sales w thout sales slips being signed.” The
testinony to which Trainor is referring states, "[I]Jt's
perm ssible to have tel ephone sales w thout having the custoner
sign the sales slip, isn't it? Yes." W are unable to discern
the daming effect of this testinony. The record at trial
clearly reflected that there were no signatures associated with
t el ephone sales. Further, we note that nuch of the rest of the
testi nony which Trai nor hoped to use in his cross-exam nation of
McCal lick was actually coments by the judge at the injunction
hearing. |In fact, of the eight references to the unadmtted
portions of the transcript cited to us by Trainor in his reply
brief, four are actually comments by the judge in reaction to
what McCallick had testified to, two are nere conments by the
judge, and two are comments by the judge in relation to what
First Eastern Bank's attorney was telling him For exanple,

after questioning McCallick as to why the bank had insisted that
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Trai nor sign another agreenent with the bank when the bank
al ready had an agreenent, the judge, at the injunction hearing,
stated, "I just wonder how the bank does that when you have a
contract and you insist sonebody el se sign anot her one because
you no longer like the first one.”" W do not understand, and
Trai nor does not tell us, how the judge's comments at the
i njunction hearing would have been adm ssible at trial to inpeach
McCal | ck.

The nost danagi ng remark which Trai nor asserts he woul d have

been able to cross-examne McCallick with occurs in the follow ng

exchange:
THE WTNESS (McCal lick): |If he would have been -- if he
woul d have told nme that he was going to do that type of
busi ness, | would have instructed himwe weren't going to do

busi ness with him

THE COURT: | thought you said that was the reason why you
stopped it, the first freeze order, was because you had sone
concerns about that?

THE W TNESS: | didn't have any concern with tel enarketing
per se, that | knew he was doing tel emarketing. | was
concerned with the anpunt of volune all of sudden, the
increase in volune, the sales being deposited in the bank.

Trainor asserts that the underlined portion of MCallick's
testinony is devastating to the governnent's case. However, we
do not believe that this statenent is particularly useful in
i npeaching McCallick's testinony. The inport of the statenent is
that at the time McCallick first froze Trainor's account he did
not think that Trainor was involved in tel emarketing.

Therefore, after review ng the evidence which Trai nor

asserts he woul d have used to i npeach McCallick, we conclude that
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even if the district court erred in not admtting the transcri pt
or in not allowing Trainor to inpeach McCallick wth his previous
testinony, the error was harm ess error beyond a reasonabl e
doubt .
3. Severance

Trainor further asserts that the district court erred in
denying his notion to sever pursuant to FED. R CRM P. 14, W
review a district court's denial of a notion to sever for an

abuse of discretion. United States v. Forrest, 623 F.2d 1107,

1115 (5th Gr.), cert. denied, 449 U S. 924 (1980). The general

rule is that persons who are indicted together should be tried

together. United States v. Harrelson, 754 F.2d 1153, 1174 (5th

Cr.), cert. denied, 474 U S. 908 (1985). To denonstrate an

abuse of discretion, the defendant nust bear the heavy burden of
show ng that he suffered specific and conpelling prejudice

agai nst which the district court was unable to afford protection
and that this prejudice resulted in an unfair trial. United

States v. Dillman, 15 F.3d 384, 393-94 (5th Cr. 1994), petition

for cert. filed, (U S. June 28, 1994) (No. 93-9796); see also

Zafiro v. United States, 113 S. C. 933, 938 (1993) ("[A]
district court should grant a severance under Rule 14 only if
there is a serious risk that a joint trial would conprom se a
specific trial right of one of the defendants, or prevent the
jury fromnmking a reliable judgnent about guilt or innocence.").
Trai nor asserts that he was prejudiced by the "spill-over"

effect of evidence offered by the governnent agai nst the other
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def endants, Spakowski and Steinmark. Trainor conplains of the
follow ng evidence: (1) the testinony of twenty-five victim
W tnesses who testified to fal se representations made by the
ot her defendants, (2) evidence regarding GIP, a conpletely
separate tel emarketing busi ness which had previously enpl oyed
ot her defendants but with which Trai nor had no connection, and
(3) evidence that part of the schene involved the sale of hone
security systens, when there was no evidence that Trainor was
ever involved in marketing hone security systens.

Trai nor has not denonstrated to us how the district court's
denial of a severance in this case resulted in specific and
conpelling prejudice. W note that nmuch of this testinony was
relevant to his conspiracy conviction to denonstrate the
def endants' schene to defraud. Thus, we do believe that the
district erred in denying Trainor's notion for a severance.

4. Change of Venue

Next, Trainor asserts that the district court erred in
denying his notion for a change of venue to the Eastern District
of Pennsylvania pursuant to FED. R CRM P. 21(b). Rule 21(b)
provides that "[f]or the conveni ence of parties and w tnesses,
and in the interest of justice, the court upon notion of the
def endant may transfer the proceeding as to that defendant or any
one or nore of the counts thereof to another district." W
review a district court's denial of a notion to transfer venue

under the abuse of discretion standard. United States v. Fagan,

821 F.2d 1002, 1008 (5th Cr. 1987), cert. denied, 484 U S. 1005
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(1988); United States v. Walker, 559 F.2d 365, 372 (5th Gr.

1977). A defendant does not have a right to be tried in his own
home district; trial is proper in any federal judicial district
in which venue may lie. Walker, 559 F.2d at 372.

Trainor's argunent on appeal concerning the prejudicial
effect of the district court's denial of his notion to change
venue is nerely a repeat of his claimthat the district court
erred in denying his notion for a severance. Specifically,
Trainor alleges that "had the notion for change of venue been
granted all the victimtestinony, which was irrelevant to the
case against [Trainor], would not have been produced at his
trial." Likew se, Trainor asserts that had his notion for change
of venue been granted "an extraordi nary anount of cumul ative and
very prejudicial testinony regarding [Trainor's] co-defendants,
which was irrelevant to the case against him would have been
elimnated.” Trainor also asserts that a trial in Pennsylvania
woul d have saved substantial noney and have been nore conveni ent
for the witnesses. While Trainor further contends that the
argunents nmade in his notion for change of venue support his
assertion that the district court abused its discretion in
denying this notion, we are unable to glean fromthis genera
reference how the district court abused its discretion. W have
already rejected Trainor's clains of prejudice in regard to the
evi dence which Trai nor asserts inplicates only Spakowski and

Steinmark in the context of his severance claim Accordingly, we
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do not believe that the district court abused its discretion in
denying Trainor's notion for a change of venue.
5. Sufficiency of the evidence
Trai nor al so contends on appeal that there was insufficient
evi dence to support his conviction for conspiracy in violation of
18 US.C. § 371.4 W review the district court's denial of a

nmotion for judgnent for acquittal de novo. United States v.

Restrepo, 994 F.2d 173, 182 (5th Cr. 1993). The well
established standard in this circuit for reviewing a conviction
al l egedly based on insufficient evidence is whether a reasonable
jury could find that the evidence establishes the guilt of the
def endant beyond a reasonable doubt. 1d. W view the evidence
inthe light nost favorable to the governnent to determ ne

whet her the governnent proved all elenents of the crinmes all eged

beyond a reasonable doubt. United States v. Skillern, 947 F.2d

1268, 1273 (5th Gr. 1991), cert. denied, 112 S. C. 1509 (1992).

Furthernore, the evidence does not have to exclude every

reasonabl e hypot hesis of innocence. United States v. Leed, 981

F.2d 202, 205 (5th Cir.), cert. denied, 113 S. C. 2971 (1993).

In order to find Trainor guilty of conspiracy under 18
US C 8§ 371, the governnent nust prove "an agreenent by two or
nmore persons to conbine efforts for an illegal purpose and an
overt act by one of the nenbers in furtherance of the agreenent.”

United States v. Gordon, 780 F.2d 1165, 1170 (5th G r. 1986).

4 Trai nor does not assert that there was insufficient
evi dence to support his convictions for bank fraud and noney
| aunderi ng.
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Further, the governnment nust prove that the defendant knew of the
essential nature of the conspiracy and intended to join or

associate with the objective of the conspiracy. United States v.

Saenz, 747 F.2d 930, 939 (5th Gr. 1984), cert. denied, 473 U S

906 (1985). Trainor asserts that the governnent presented
i nsufficient evidence to prove that he knew of the conspiracy.
W di sagr ee.

First, we note that the governnent presented evidence that
Mul ticorp's principals sent Trainor a "care package" which
contained the scripts used by Miulticorp's sal espeople, a copy of
the postcards which Multicorp mailed out, a water filter, the
wat ches, and the retail nerchandi se checks. Further, Trainor
testified that he read the script and the postcard, and | ooked at
the watches. Moreover, the governnent offered extensive evidence
concerning Trainor's involvenent in "factoring” Milticorp's
credit card charges. The governnent presented evidence which
showed that Trainor conceal ed the source of the credit card
charges bei ng processed through his nmerchant account by telling
First Eastern Bank officials that his enpl oyees were generating
the credit card charges through sales of water filters generated
at kiosks in malls. In sum we conclude that there was
sufficient evidence for a reasonable jury to concl ude that

Trainor was guilty of conspiracy beyond a reasonabl e doubt.
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6. Enhancenent of Trainor's Sentence for
hstruction of Justice

Further, Trainor asserts that the district court erred in
enhanci ng his base offense |level by two points for obstructing or
i npeding the adm nistration of justice pursuant to 8 3ClL.1 of the
sentencing guidelines. At the sentencing hearing, the district
court determ ned, from a preponderance of the evidence, that
Trainor had perjured hinself at trial, and thus, he was subject
to a two |level increase pursuant to 8 3Cl.1

Trainor's sentence wll be upheld on appeal unless he
denonstrates that the sentence was inposed in violation of the
|l aw, was an incorrect application of the guidelines, or was
out side the range of applicable guidelines and was unreasonabl e.

United States v. Goodnman, 914 F.2d 696, 697 (5th GCr. 1990). A

sentencing court's factual findings nust be supported by a
preponderance of the evidence, and we revi ew such findi ngs under

the clearly erroneous standard. United States v. MCaskey, 9

F.3d 368, 372 (5th Cr. 1993), cert. denied, 114 S. C. 1565

(1994). The sentencing court's interpretations of the

gui del i nes, being conclusions of |law, are reviewed de novo. |d.
A sentencing court nust apply the version of the guidelines
effective at the tinme of sentencing unless application of that
version would violate the Ex Post Facto C ause of the

Constitution. United States v. MIIls, 9 F.3d 1132, 1136 n.5 (5th

Cr. 1993).
Sentencing Guideline 8 3ClL.1 states in full: "If the
defendant willfully obstructed or inpeded, or attenpted to
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obstruct or inpede, the admnistration of justice during the
i nvestigation, prosecution, or sentencing of the instant offense,
i ncrease the [defendant's] offense level by 2 levels.” United

States Sentencing Conm ssion, GQuidelines Manual, 8§ 3Cl.1 (Nov.

1992). A district court may enhance a defendant's sentence for
obstruction of justice when the defendant commtted perjury by

giving false testinony at trial. United States v. Dunnigan, 113

S. . 1111, 1115-17 (1993); United States v. Laury, 985 F.2d

1293, 1308 (5th Gr. 1993). Further, in applying §8 3ClL.1 based
on a defendant's false testinony, the defendant's statenents
shoul d be evaluated in a |ight nost favorable to the defendant.
US S G 8§ 3Cl.1, comment (n.1).

In United States v. Dunnigan, the Suprene Court defined

perjury as follows: "A witness testifying under oath or
affirmation [commts perjury under 8§ 3Cl.1] if the witness gives
fal se testinony concerning a material matter with the willful
intent to provide false testinony, rather than as a result of
confusion, mstake or faulty nenory." Dunnigan, 113 S. C. at
1116. The Court went on to state that if a defendant objects to
an obstruction of justice enhancenent resulting fromthe
defendant's trial testinony, the district court nust reviewthe
evi dence and "nmake i ndependent findings necessary to establish a
W Il ful inpedinment to or obstruction of justice, or an attenpt to
do the sane, under the perjury definition we have set out." I1d.
at 1117. The Court further noted that it is sufficient if the

district court "makes a finding of obstruction or inpedinment of

22



justice that enconpasses all of the factual predicates for a
finding of perjury." [d.®

On appeal, Trainor asserts that pursuant to United States V.

Colletti, 984 F.2d 1339 (3d Cir. 1992), the district court erred
i n enhancing his sentence under 8 3Cl1.1. In Colletti, the Third
Circuit determned that in order to enhance a defendant's
sentence under 8 3Cl.1 based upon a finding that the defendant
perjured hinself at trial, "the perjury of the defendant nust not
only be clearly established and supported by evi dence other than
the jury's having disbelieved him but also nust be sufficiently
far-reaching as to i npose sone increnmental burdens upon the
governnent, either in investigation or proof, which would not
have been necessary but for the perjury."” [Id. at 1148. Trai nor
asserts that, in this case, the governnent cannot establish any
"I ncrenental burdens upon the governnment, either in investigation

or proof, which would not have been necessary but for the

perjury.”

> The Court held, in Dunnigan, that the foll ow ng findings
by the district court were sufficient:

The court finds that the defendant was untruthful at trial
Wth respect to material matters in this case. The

def endant deni ed her involvenent when it is clear fromthe
evidence in the case as the jury found beyond a reasonabl e
doubt that she was involved in the conspiracy alleged in the
i ndictnment, and by virtue of her failure to give truthful
testinony on material matters that were designed to
substantially affect the outcone of the case, the court
concludes that the false testinony at trial warrants an
upward adj ustnent by two | evels.

Dunni gan, 113 S. . at 1117.
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However, we cannot conclude that the Third CGrcuit's
decision in Colletti is controlling to our determnation in this
case. The Suprene Court issued its decision in Dunnigan several
months after Colletti was decided, and it does not require a
district court to find that the defendant's perjury created
"increnental burdens upon the governnent, either in investigation
or proof, which would not have been necessary but for the
perjury." Rather, Dunnigan and Fifth Grcuit cases since
Dunni gan have interpreted 8 3Cl.1 as allowing a two point
enhancenent based solely on a finding that the defendant perjured
hinmself at trial. Dunnigan, 113 S. C. at 1116; Laury, 985 F. 2d
at 1308.

In the instant case, we believe that the record supports the
district court's decision to enhance Trainor's base offense |evel
pursuant to 8 3Cl.1 for giving false testinony at trial. In
reference to Trainor's objection to the presentence report's
recommendation for an upward departure based on Trainor's
perjury, the district court stated, "Well, | heard the testinony,
and in ny view he did perjure hinself. | don't think he gave the
bank the disclosure he testified he gave the bank. So I find
froma preponderance of the evidence that he did give fal se
testinony." The district court further stated, "I'msatisfied he
gave that false testinony in an effort to persuade the jury to
find himnot guilty.” Finally, the district court stated, "Ckay.

VWll, | find, as |'ve indicated, and conclude that the two-I|evel

i ncrease for obstruction of justice was properly nade." 1In his
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brief, Trainor asserts that this case does not present a
situation in which his perjury "is clearly established."
However, as we have already stated, the relevant inquiry is
whet her the district court's factual finding that Trainor
commtted perjury is clearly erroneous, not whether Trainor's
perjury was clearly established. W conclude that the district
court's determnation was not clearly erroneous. At trial,
Trainor asserted that he fully disclosed his business
relationship with Multicorp to First Eastern Bank. However,
several other witnesses testified that First Eastern Bank was not
fully apprised of Trainor's business relationship with Miulticorp.
In fact, nmuch of the evidence denonstrated that Trainor actively
hid his relationship with Multicorp from First Eastern Bank.
Thus, viewing Trainor's statenents in the light nost favorable to
him we cannot say that the district court's concl usion that
Trainor had conmtted perjury was clearly erroneous. W uphold
the district court's decision to increase Trainor's base offense
| evel pursuant to § 3Cl1.1
B. SPAKOWSBKI' S AND STEI NMARK' S CLAI MS ON APPEAL
1. Sufficiency of the evidence

On appeal, Spakowski and Steinmark, sal espeople for
Mul ticorp, both assert that there was insufficient evidence to
support their convictions for conspiracy and wire fraud. In
order to convict Spakowski and Steinmark of conspiracy under 18
US C 8§ 371, the governnent nust prove "an agreenent by two or

nmore persons to conbine efforts for an illegal purpose and an
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overt act by one of the nenbers in furtherance of the agreenent.”

United States v. Gordon, 780 F.2d 1165, 1170 (5th Cr. 1986). In

order to convict Spakowski and Steinmark of wire fraud under 18
US C 8§ 1343, the governnment nust prove (1) a schene to defraud
and (2) the use of, or causing the use of, wire conmunications in

furtherance of the schene. United States v. St. Celais, 952 F.2d

90, 95 (5th Gir.), cert. denied, 113 S. C. 439 (1992). "Not

only nust a defendant intend to defraud or deceive, but he nust
intend for sonme harmto result fromthe deceit." 1d.

In relation to their clainms of insufficient evidence on both
the conspiracy and wire fraud counts, Spakowski and Stei nmark
both assert that their convictions should be reversed because the
governnent failed to prove that they intended to join in the
conspiracy or that they knew that the statenents that they were
making to callers were fraudulent, i.e, they did not intend to
defraud the callers. W disagree. |Initially, we note that
Spakowski and Stei nmark both concede that the governnent proved
that there was an ongoi ng conspiracy; however, they both contend
that the governnent failed to prove that they know ngly entered
into an agreenent for an illegal purpose. In support of their
claimed | ack of know edge, Spakowski and Steinmark point out,
first, that several owner/nmanagers of Multicorp testified that
they tried to create an "aura of legitimcy" regarding Miulticorp
by (1) telling the sal espeople that the conpany awarded all the
prizes on the postcard, (2) firing one sal esperson and

threatening to fire any other sal esperson who nade

26



m srepresentations, and (3) using standard busi ness practices
such as properly w thhol ding taxes from enpl oyee paychecks.
Second, the sales scripts were prepared by managenent, and
Mul ticorp separated the sal espeople fromthe rest of the
organi zati on. Accordingly, Spakowski and Stei nmark contend that
they were unable to learn of the nature of Miulticorp's
organi zation or the extent of the m srepresentati ons contained in
the sales scripts. Spakowski and Steinmark al so assert that they
were paid conm ssions at a rate--Spakowski averaged $375 a week
whil e Steinmark averaged between $150 and $175--whi ch gave no
indication that they were involved in a conspiracy. Finally,
St ei nmar k and Spakowski argue that because they worked at
Mul ticorp for only a few nonths, they would not have been able to
becone aware of all the aspects of such a conplicated conspiracy
in such a short period of tine.

The governnent, however, offered extensive evidence from
whi ch a reasonable jury could conclude beyond a reasonabl e doubt
that Stei nmark and Spakowski were guilty of the conspiracy count.
The governnent presented testinony that Spakowski and Stei nmark
had both told callers that they had won the Jeep Cherokee.
Further, the governnent presented testinony fromcallers that
t hey had gi ven Spakowski and Steinmark their credit card nunbers
in order to verify that they were award wi nners. Sone of these
callers also testified that they told Spakowski and Stei nmark
that they did not wish to nake a purchase; however, they were

eventually billed for Miulticorp nerchandi se. One caller even
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testified that he had agreed to purchase the water purifier after
a sal esperson naned Reggie inforned the caller that he had won
the Jeep Cherokee, but in order to claimhis prize he had to
purchase the water purifier. Further, Steinmark and Spakowski
both testified that to their know edge no Jeep Cherokees were
ever given away by Miulticorp. The governnent al so presented
evidence that tended to establish that all of Miulticorp's
enpl oyees knew that the only awards that any of the callers won
was the nmerchandi se checks and the watches, and that the prizes
were not conputer selected as represented in the script.
Addi tionally, the governnent presented testinony fromforner
Mul ticorp enployees that after working at Multicorp for only a
short period of tine, they were able to determ ne that the
operation was a sham

After reviewing the record, we conclude that there was
sufficient evidence to convict Steinmark and Spakowski of
conspiracy and wire fraud. Their argunents on appeal do not hi ng
nmore than present a hypothesis of innocence; however, as we have

al ready stated, the governnent need not exclude every reasonable

hypot hesis of evidence. United States v. Leed, 981 F.2d 202, 205
(5th Gr.), cert. denied, 113 S. C. 2971 (1993). W further

note that the "conspirators need not know each other nor be privy
to the details of each enterprise conprising the conspiracy as
Il ong as the evidence is sufficient to show that each defendant

possessed full know edge of the conspiracy's general purpose and
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scope."” United States v. Becker, 569 F.2d 951, 961 (5th GCr.)

(internal citations omtted), cert. denied, 439 U S. 865 (1978).

2. Limtati on of Cross-Exam nation
and Deni al of Due Process

a. Limtation of cross-exam nation

Spakowski further asserts that his convictions should be
reversed because the district court violated his right to
confront his accusers under the Sixth Amendnent by unduly
limting his right to cross-exam ne witnesses. Specifically,
Spakowski asserts that the district court inproperly limted his
cross-exam nation of two governnent w tnesses. The Confrontation
Cl ause does not prohibit a trial judge fromlimting cross-
exam nation when the testinony would confuse the issues, is
repetitive, or is only marginally relevant. |In order to prove
that the district court violated the Confrontation C ause,
Spakowski nust show that "[a] reasonable jury m ght have received
a significantly different inpression of [the w tness's]
credibility had [ Spakowski's] counsel been permtted to pursue

his proposed |ine of cross-exam nation." Delaware v. Van

Arsdall, 475 U S. 673, 680 (1986). Further, the constitutionally
i nproper denial of a defendant's opportunity to inpeach a wtness
is subject to harmess error analysis. [|d. at 684.

First, Spakowski clains that the district court erred in
limting his cross-exam nation of Postal |nspector Steven Caver
who had testified on direct exam nation that he nade severa
recorded undercover tel ephone calls to Miulticorp including a cal
in which he spoke to Spakowski. The transcript of that
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conversation was introduced into evidence and read to the jury.
Duri ng Spakowski's cross-exam nation of Caver, the foll ow ng
exchange took place between the district court and Spakowski's
counsel

MR DAVIDSON. So it is your ruling | can't refer to anything
inthe transcript; is that right?

THE COURT: M ruling is that you are not going to ask the

W tness what the transcript said when we have already heard
the transcript.

Q M. Caver, isn't it a fact that Jeff Spakowski did not
ask for your credit card nunber?

THE COURT: You are through with your exam nation. You nmay
be seat ed.

Spakowski's only argunent on appeal concerning the district
court's actions is that they were too restrictive. However, it
appears to us that Spakowski was sinply attenpting to have the
governnment w tness repeat favorable portions of the transcript to
the jury. Spakowski does not informus what questions he would
have asked the w tness had he been allowed to continue his cross-
exam nation. Accordingly, we cannot see how the district erred
inlimting Spakowski's cross-exam nation of Caver.

Next, Spakowski asserts that the district court erred in
limting his cross-exam nation of Janmes Kent, one of the
governnent's victimw tnesses. Janes Kent testified on direct
exam nation that after receiving a postcard in the mail, he
call ed the nunber and spoke to Jeff Spakowski on the phone. He
further testified that he was billed for a water purifier even
t hough he did not agree to such a purchase. Spakowski attenpted
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to question Kent concerning a letter he had witten to his credit
card conpany claimng that the charge was unaut hori zed.
Spakowski's theory was that the letter, which al so contained
Kent's return of his two credit cards, could be used to show that
Kent had had financial difficulties and, hence, his notive to
claimthat the charge was unauthorized. The district court
concluded that this line of questioning had only slight rel evance
and accordingly cut-off Spakowski's |ine of questioning.

However, even if the district court's limtation of
Spakowski's cross-exam nation violated his Sixth Amendnent
rights, we believe that the error was harm ess error. See

Del aware v. Van Arsdall, 475 U. S. 673, 684 (1986). Kent's

testinony was cunul ative of other victimwtness testinony.
Several other witnesses testified to the sane fraudul ent
statenents as Kent did. Therefore, we conclude that any error by
the district court inlimting the cross-exam nation of Kent was
harm ess beyond a reasonabl e doubt.
b. Due Process

Finally, Spakowski asserts that the district court's
behavi or substantially prejudiced his case and deni ed hi m Due
Process. In support of this claim Spakowski asserts that the
trial judge instructed the attorneys nearly one hundred tines to
speed up what they were doing, denigrated Spakowski's attorney at
one point, and placed significant limts on the tinme that the
attorney's would have for closing argunent. |In order to

constitute reversible error, Spakowski nust denonstrate that any
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errors commtted by the judge were substantial and prejudicial to

his case. United States v. Adkins, 741 F.2d 744, 748 (5th G

1984), cert. denied, 471 U S. 1053 (1985).

Wi | e Spakowski generally refers us to nunerous instances in
the record in which the district court instructed the attorneys
to proceed nore quickly, he nmakes no specific references to how

he was prejudi ced by the adnoni shnents. See United States v.

Davis, 752 F.2d 963, 975 (5th Cr. 1985) (noting that it is the
trial court's duty to nmaintain the orderly progress of the
trial). Further, Spakowski makes only the general assertion that
despite the conplexity of the case, the district court severely
restricted the tinme that the attorneys would have for closing
argunents. Finally, Spakowski cites the follow ng excerpt from
the trial to denonstrate that the district court prejudiced
Spakowski in the eyes of the jury:

Q Al right. The telemarketers did not have access to
those conputers; is that right?

A. That is correct.

Q | wanted to nake sure | heard this right. | think you
sai d- -

THE COURT: Cenerally speaking, | think you do hear
right. Go ahead and ask questions instead of doing that.

Wiile it is possible that the district court could have noved the
proceedings on in a nore "friendly" manner, the clear inport of
the exchange is that the district court did not want the
attorneys asking witnesses to repeat favorable testinony. W do
not believe that Spakowski has denonstrated any substantial error
on the part of the district court which prejudiced his case.
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Accordi ngly, we conclude that Spakowski's argunment is w thout
merit.
| V.
For the foregoing reasons, we AFFIRM the convictions and

sentences of Spakowski, Steinmark, and Trainor.
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