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Bef ore GARWOOD, SM TH and DeMOSS, Circuit Judges.
PER CURI AM *
BACKGROUND

Pursuant to a plea agreenent, Zakee Muhamed | ddeen (1 ddeen)
pl eaded guilty of mail fraud in 1986. Later, the district judge

deni ed I ddeen's notion to wthdraw his plea and sentenced himto a

" Local Rule 47.5 provides: "The publication of opinions that
have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of |aw inposes needless
expense on the public and burdens on the legal profession.™
Pursuant to that Rule, the Court has determ ned that this opinion
shoul d not be publi shed.



four-year term of inprisonnent on each of the ten counts of
convi ction. The district judge nade the sentences run
consecutively. This Court affirmed |ddeen's conviction. The
district court denied I ddeen's notion under former Fed. R CrimP
35 to reduce his sentence. This Court affirned the district
court's denial.

| ddeen then filed a notion under 28 U S.C. 8§ 2255 for post-
conviction relief. He later anended his notion. The district
j udge deni ed |ddeen's notion. | ddeen filed a notice of appeal
The clerk of this Court granted | ddeen a stay of his appeal so that
| ddeen could file another 8§ 2255 notion to raise another issue.

| ddeen returned to the district court and filed a notion for
rehearing and for recusal of the district judge. The district
j udge denied Iddeen's notion. I|ddeen filed a second notion for §
2255 relief. The nmagistrate judge recommended that the district
judge deny relief. The district judge adopted the nmagistrate
judge's report and recommendations and denied |ddeen's § 2255
not i on. The clerk of this Court granted |ddeen's notion to
consol i date his appeal s.

OPI NI ON

| ddeen first contends that the district judge violated Fed. R
Crim P. 32 and the Due Process O ause by failing to identify the
victins of Iddeen's fraud and by failing to make a specific finding
regardi ng the anount of fraud for which |Iddeen was responsible.
| ddeen raised in his first 8§ 2255 notion the issue of the district

judge's failure toidentify the victins. To the extent that |Iddeen



Wi shes to raise a contention under Fed. R Crim P. 32, the narrow
scope of 8§ 2255 precludes himfrom so doing.

Relief under 28 U S C. A 8 2255 is reserved
for transgressions of constitutional rights
and for a narrow range of injuries that could
not have been raised on direct appeal and
would, if <condoned, result in a conplete
m scarriage of justice. Nonconsti t uti onal
clainms that could have been raised on direct
appeal , but were not, may not be asserted in a
col | ateral proceeding.

United States v. Vaughn, 955 F. 2d 367, 368 (5th Cir. 1992) (i nternal

citation omtted). |ddeen could have raised a Rule 32 viol ation as
an i ssue on direct appeal.

Due process requires that the information that
the trial judge relies on in sentencing have
"some mnimal indicium of reliability" and
"bear sone rational relationship to the
decision to inpose a particular sentence.”
The def endant bears the burden of proving that
the information considered in sentencing is
"materially untrue."

United States v. Gl van, 949 F.2d 777, 784 (5th Gr.

1991) (citations omtted). The sentencing transcript does not
indicate that the district judge relied on the identity of |Iddeen's
vi cti ne when passing sentence. Nor did |ddeen object when the
district judge noted that |Iddeen's offense had "l ed to t he physi cal
destruction of many people's lives." |ddeen does not contend that
the district judge's conclusion was based on facts that are
materially untrue. Hi's due process claimregarding the identity of

his victins nust fail.!?

! 1ddeen evidently did not raise his contention on direct
appeal or in his notion under fornmer Fed. R GCv. P. 35. See R 2,
240-48; R 3, 323-26. The district court did not consider whether
| ddeen was procedurally barred fromraising the contention in his
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| ddeen raised the district judge's failure to nake a specific
finding on the amount of fraud in the district court solely in his
nmotion for a rehearing and for recusal of the district judge. 1In
that notion, |ddeen contended that counsel's failure to object to
the district court's statenent that | ddeen had commtted a "nassive
anmount of fraud" constituted ineffective assistance of counsel
because the district judge had obtained his information from
outside the record; that the judge should recuse hinself and
testify about the definition of a "massive anmount of fraud"; and
that his sentence was di sproportionate. Even construing |ddeen's
rehearing and recusal notion liberally in the context of his § 2255

proceedi ng, see Haines v. Kerner, 404 U S. 519 (1972), this Court

finds that Iddeen failed to raise a claimunder either Rule 32 or
the Due Process Cl ause regarding the district judge's finding that
he had commtted a "massive anmount of fraud." | ddeen did not
contend that the district judge violated Rule 32 or the Due Process

Cl ause by basing his sentence, in part, on finding that |ddeen had

§ 2255 proceedings. See R 3, 461-63; Supp. R 12-14, 64-67, 69.
The Governnent nade no appearance in those proceedings and
therefore did not raise the procedural bar issue. See Loose
Papers, tab B. This Court therefore need not consider whether
| ddeen was procedurally barred fromraising the due process aspect
of the alleged failure of the district court to nake factual
findings. See US. v. Drobny, 955 F.2d 990, 995 (5th Gr. 1992).




engaged in a "massive anount of fraud." See id. Rather, |ddeen's
noti on was based on ineffective assistance of counsel and recusal
argunents.

Even assum ng that I|ddeen's recusal and rehearing notion
should be construed as an anmendnent to his § 2255 notions, his
contention regarding the district judge's finding that he commtted
a "massive anmount of fraud" nust fail. First, lddeen did not
object to the district judge's finding. Second, the factual basis
for the plea, which Iddeen signed, indicates that he was invol ved
in defrauding insurance conpanies for at |east ten non-existent
aut onobi | e accidents. |ddeen does not contend that his own factual
basis is materially inaccurate. That factual basis supports the
district court's conclusion regarding the scope of |ddeen's fraud.

| ddeen, who is represented by counsel, argues that the judge
shoul d have recused hi nsel f because he had personal know edge about
di sputed sentencing facts, specifically, the identity of the
victinse and the neaning of a "massive anmbunt of fraud." |ddeen
al so contends that the district judge should be called at an
evidentiary hearing to divulge his know edge.

A federal judge should recuse hinself, inter alia, "[w here he
has a personal bias or prejudice concerning a party, or persona
know edge  of di sputed evidentiary facts concerning the
proceeding[.]" 28 U S.C. 8 455(b)(1). Iddeen has not shown that
the district judge had personal, extra-judicial know edge about any
of the facts in I|ddeen's case. | ddeen's contention that the

district judge should be called as a witness at an evidentiary



hearing is ridiculous and deserves no further comment.

| ddeen next contends that his cunul ative sentence of 40 years
in prison is disproportionate and violates the E ghth Arendnent.
He rai sed his disproportionality contention on direct appeal and in
his former Rule 35 notion. "It is settled in this Crcuit that
i ssues rai sed and di sposed of in a previous appeal froman origi nal
judgnent of conviction are not considered in 8 2255 Modtions."

United States v. Kalish, 780 F.2d 506, 508 (5th Cr.), cert.

denied, 476 U S. 1118 (1986). Iddeen is foreclosed fromraising
hi s Ei ghth Amendnent contention.

| ddeen contends that his guilty plea was i nduced by counsel's

i neffective assistance. He raised ineffective-assistance
contentions in his direct appeal. This Court disposed of those
contentions on the nerits. " A claimof ineffective assistance of
counsel, once raised, litigated and rejected . . . cannot be raised

in a later proceeding nerely by varying the factors allegedly

denonstrating inconpetency.'" dass v. Butler, 820 F.2d 112, 115

(5th Gr. 1987)(citation omtted). |I|ddeen therefore is foreclosed
fromraising his ineffective-assistance contentions.

| ddeen next contends that the district judge violated the Due
Process Clause and Fed. R Cim P. 32 by relying on information
gai ned at his co-defendants' trial wthout notifying | ddeen that he
woul d do so and wi thout giving | ddeen an opportunity to controvert
the information on which the judge relied. | ddeen raised his
contention in his notion under forner Rule 35. He therefore is

foreclosed fromraising his contention in his 8 2255 proceedi ng.



| ddeen next contends that the district court should have held
evidentiary hearings on his notions. The district court my
di spose of a defendant's § 2255 notion without a hearing if " the

nmotion and the files and records of the case concl usively show t hat

the prisoner is entitled to no relief."" United States v.

Drunmond, 910 F.2d 284, 285 (5th Cr. 1990)(citation omtted),
cert. denied, 498 U. S. 1104 (1991). The notion and files of

| ddeen' s case conclusively show that he is entitled to no relief.
No evidentiary hearing was necessary.

Finally, Iddeen contends that the district court should not
have dism ssed his second notion as an abuse of § 2255. | ddeen
argues that he did not know the l|legal significance of the new
grounds of ineffective assistance of counsel he raised in that
nmoti on when he filed his first notion. He al so argues that the
Court may consider the due process claim raised in his second
nmoti on because the district court disposed of his first notion on
the nerits.

As i s discussed above, Iddeen is foreclosed frombringing new
i neffective-assistance clains. Additionally, as is discussed
above, I ddeen is foreclosed fromcontendi ng that the district judge
erred by relying on information gained at the trial of |ddeen's co-
def endants. Because |ddeen cannot raise either of the contentions
he attenpted to raise in his second 8§ 2255 notion, this Court need
not address whether the district court dismssed a portion of his

second notion as repetitive.



| ddeen' s appeal is frivolous. |ddeen now has had three bites
at the appellate apple. This Court takes this occasion to warn
| ddeen and his retained attorney, Kevin J. Cancy, that future
frivol ous appeal s on | ddeen's behal f, particularly appeals in which
he attenpts to raise issues he is foreclosed fromraising, could
result in sanctions.

DI SM SSED.



