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PER CURI AM *
BACKGROUND
Pursuant to a plea agreenent, Bradley Huff pleaded guilty to
a charge of assessory after the fact on the violation of failure to
appear, 18 U.S.C. 8 3. The Presentence Report (PSR) indicated that

Huf f knowi ngly assisted his father in order to prevent his arrest.

" Local Rule 47.5 provides: "The publication of opinions that
have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of |aw inposes needless
expense on the public and burdens on the legal profession.™
Pursuant to that Rule, the Court has determ ned that this opinion
shoul d not be publi shed.



Hs father had skipped bond by failing to appear before a
magi strate judge on various federal offenses. Huff nmet with his
father secretly to deliver a federal express package addressed to
hi m and warned hi m by tel ephone that United States' Marshals were
| ooking for him Huff also attenpted to obtain |license plates for
his father by using a fal se nane and was apprehended when he went
to pick them up from a car dealer. At the plea hearing, Huff
admtted as true the acts set forth in the PSR

Huf f was sentenced to six nonths inprisonment, three years
supervi sed rel ease, and ordered to pay a fine of $25, 000, exceeding
the fine range of $250 to $5,000 "because of the nature of the
of fense. " Huff filed a tinely notice of appeal. This Court
vacated and remanded as to the fine inposed, holding that the
district court's reason that the fine was warranted "due to the
nature of the offense"” was insufficient as an explanation for the
upward departure. On remand and after a resentencing hearing, the
di strict court inmposed an $18, 000 fine. The anount included $5, 000
as a punitive fine and $13,000 as cost of incarceration and
supervi sed release. Huff filed a tinely notice of appeal.

OPI NI ON

Huff's sole argunent focuses on the fine inposed by the
district court as part of his sentence.

"Revi ew of sentences inposed under the guidelines is |imted
to a determ nati on whet her the sentence was i nposed in violation of
law, as a result of an incorrect application of the sentencing

gui del i nes, or was outside of the applicable guideline range and



was unreasonabl e.” United States v. Mutovsky, 935 F.2d 719, 721

(5th Gr. 1991) (citing 18 U.S.C. § 3742(e)). Findings of fact are
reviewed for clear error. 1d.

District courts are directed to inpose a fine in all cases,
unl ess the defendant establishes that he will be unable to pay.

ld.; 8 5E1.2(a). But cf. United States v. Voda, 994 F.2d 149, 154

n.13 (5th CGr. 1993) (the inability to pay does not preclude the
inposition of a fine). "The anmount of the fine should always be

sufficient to ensure that the fine, taken together wth other

sanctions inposed, is punitive." Section 5El.2(e) (enphasis
added) . A fine may be appropriate even if it constitutes a
"significant financial burden." See Matovsky, 935 F.2d at 723

(citation omtted).

In determning the fine, the guidelines |ist seven factors for
consideration as follows: (1) the seriousness of the crine and the
need for punishnment and deterrence; (2) evidence presented
regarding the defendant's ability to pay the fine (including the
ability to pay over a period of tine) based on his earning capacity
and financial resources; (3) the burden the fine creates for the
def endant and his dependents relative to alternative punishnent;
(4) any restitution the defendant has made or nust nake to victins;
(5) collateral consequences such as other obligations resulting
fromthe offense; (6) previous fines for simlar offenses; and (7)
any ot her pertinent equitable consideration. See § 5E1.2(d)(1-7).

The defendant has the burden of proving his inability to pay
the fine. United States v. Fair, 979 F.2d 1037, 1041 (5th Cr.




1992). "If the defendant nmakes such a showing, the court nay
i npose a lesser fine, or waive the fine altogether."” 1d. (citing
8 5El1.2(a) and (f)). District courts are not required to mnake
express findings with respect to the defendant's ability to pay.
ld. at 1040; Matovsky, 935 F.2d at 722. An exception exists when
the district court "adopts a PSR s findings, but then decides to
depart from the PSR s recommendation on fines or cost of
i ncarceration,” in which case "specific findings are necessary."”
Fair, 979 F.2d at 1041. The defendant "may rely on the PSR to
establish his inability to pay a fine or cost of incarceration.”
| d.

When a sentencing court adopts a PSR which recites facts

showng limted or no ability to pay a fine the

gover nnent nust then cone forward with evi dence show ng

that a defendant can in fact pay a fine before one can be

i nposed. For exanple, the governnent can point to

evi dence of assets conceal ed by the defendant, evidence

of the future earning potential of the defendant, and

even evidence of the wealth of the defendant's famly.

Once such a show ng has been nade, it iswthinthe trial

court's discretionto. . . determne if a fine should be

applied, and if so, the proper anount wthin the
appl i cabl e guideline range. The trial court should give

its reasons for departing fromthe PSR s recomendati ons

on fines and costs of incarceration.

ld. at 1041-42 (internal citations omtted).

Under 8 5E1.2(i), in addition to the ranges set forth under §
5E1.2(c), in this case $250 to $5,000, the district court nmnust
i npose costs to the Governnent for "inprisonnent, probation, or
supervi sed rel ease," subject to 8 5EL1. 2(f), which provides that the
fine may be reduced or waived if the defendant establishes his
inability to pay the fine--even by a reasonable installnent
schedul e--and that the fine woul d unduly burden his dependents. In
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order to inpose a fine to reflect the cost of incarceration, an
initial punitive fine nust al so have been inposed. See Fair, 979
F.2d at 1041-42.

Wth an offense level of 4, Huff does not dispute that the
district court's $5000 punitive fine, inposed at the top of the
gui deline range, was error. See PSR at 9§ 45 & Sentencing
Recommendation; 8 5E1.2(c)(3); Rat her, Huff argues that the
district court erred when it inposed an additional $13,000 for the
costs of incarceration because the "uncontradi cted evi dence" showed
that he was unable to pay that anmount, i.e., that he was indigent.
The evi dence, however, is not uncontradi cted.

The PSR indicated that Huff had net assets consisting of his
horme equity of $30,000 and liabilities of $75,260, resulting in a
negative net worth of $45, 260. The net-worth cal culation was
i ncorrect, however, because Huff's only listed asset, his hone
equity of $30,000, was offset mainly by his hone nortgage bal ance
of $72,660, which failed to factor in the gross value of his hone.
The PSR reported further that Huff's necessary nonthly |iving
expenses were $799.70 and his average nonthly earnings, $1000.1?
The PSR concl uded that Huff "does not possess the ability to pay a
court ordered financial obligation."

At the resentencing hearing, the Governnent corrected Huff's
net-worth calculation by introducing the probation officer's

testinmony that his net assets totaled $102, 000, the value of his

! The necessary |iving expenses, however, listed only his
nort gage paynent ($689.70) and his utilities ($110).
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hone, rather than his honme equity, $30,000, resulting in a net
worth of over $27,000 after considering the nortgage and ot her
debt s. The CGovernment indicated that Huff's correct net-worth
calculation reflected only his financial status at the tine the
report was nmade. Because the Governnent's correction of the PSR s
cal cul ations, taken together with the PSR s other findings,
rebutted any presunption fromthe PSR that Huff was unable to pay
the fine, the burden shifted to Huff to prove that he coul d not pay
it. See Fair, 979 F.2d at 1041-42.

Huff testified that, since his release five nonths earlier, he
had difficulty finding enploynent because of his federa
conviction. He testified that he had a wfe and two children and
that, after losing his home and business, he had exhausted the
resulting $22, 000 home equity to pay for bills and |Iiving expenses
for his famly. Huff testified further that his wwfe was a full-
ti me student and his sol e source of income was fromher educati onal
grants. He stated that he still owed nobney to creditors and
concluded that the paynent of a significant fine would "create a
tremendous burden on nme and ny famly." Huff also testified that
he bel i eved the chances of being able to pay the fine in the future
were "pretty slim" Huff provided no other proof that he had
exhausted the equity in his hone or that he had sought enpl oynent
since his release. The Governnent declined to present any further
argunent .

The district court determ ned the foll ow ng:

The [c]ourt has set an $18,000 [fine]. That fine is
within the guidelines. The guidelines provide that the
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[c]ourt, subject to your ability to pay, should i npose an
anount to pay for your incarceration and also to pay for
the term of supervised release. Under the present
cal cul ations for that, the cost of inprisonnent would be
$8,952. The cost of supervised rel ease, of supervision
for you, would be $13,102. 80. The maxi num under the
guidelines is $5,000, so what | have inposed is slightly
| ess than the maxi num the guidelines provide when you
consider the cost of supervision and the cost of
i ncarceration.

The fine was thus within the applicable guideline range. The
district court continued:

The [c]ourt has set [the fine] sinply because of the

systematic manner in which you proceeded in connection

wth the offense with which you are charged, in the

del i berate manner in which you did it. And the [c]ourt

is of the opinion that you caused great expense to the

governnent and that you should pay a fine because of

t hat . Since you are on a period of three years

supervised release, the [c]Jourt sees no reason why

soneone of your abilities and your background coul d not

pay the fine, because you will have a period of tinme in

whi ch to seek enpl oynent and do that.

The district court's findings were not clearly erroneous.
Huff failed to establish his contention that he could not pay the
fine in the future. The PSR indicated that Huff conpleted his GED
and had attended three senesters of college, receiving average
gr ades. The PSR further indicated that Huff had business
experience, having owned a business from which he earned about
$30,000 in 1991. Because the PSR, together with the Governnent's
corrections at the resentencing hearing, did not support Huff's
all egation that he could not pay the fine, specific findings as to
Huff's ability to pay were not necessary. See Fair, 979 F.2d at
1041. "[El]ven if [a defendant] had a negative net worth at the
time of sentencing, the sentencing judge coul d base his sentencing
determ nation on [the defendant's] future ability to earn."” See
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United States v. O Banion, 943 F.2d 1422, 1432 n.11 (5th Grr.

1991) .
AFFI RVED.
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