UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 93-1321

UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,
VERSUS
CLEVELAND JACKSON
Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Northern District of Texas
(3:92-CR-438-H03)

( Sept enber 30, 1993)

Before KING and BARKSDALE, Circuit Judges, and PARKER, District
Judge.?

PER CURI AM 2

Havi ng pl eaded guilty, C evel and Jackson appeal s his sent ence,
chal l enging only the district court's denial of his request for a
downward adjustnent for his role in the offense, pursuant to 8§

3B1.2 of the Sentencing CGuidelines. W AFFIRM

. Chief Judge of the Eastern District of Texas, sitting by
desi gnation

2 Local Rule 47.5.1 provides: "The publication of opinions that
have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of |aw inposes needless
expense on the public and burdens on the legal profession.™
Pursuant to that rule, the court has determ ned that this opinion
shoul d not be publi shed.



| .

Cl evel and Jackson and three others worked for Wayne Moore to
transport and sell stolen notor vehicles in interstate commerce.
On five occasions in My and June 1992, tw stolen vehicles
(usual l'y trucks worth about $14, 000 each) were driven fromTexas to
Okl ahoma, and sold to undercover agents for $700 each.® Jackson
participated in all but the first of the five trips.* The eight
vehicles transported on the trips in which he participated were
val ued at $100, 734. 45.

In Cctober 1992, the participants were indicted on 27 counts
related to the crimnal activity; Jackson was naned in 17. He
pl eaded guilty to one of the four counts charging him More, and
anot her, aided and abetted by one another, with transporting a
stolen notor vehicle in interstate commerce, in violation of 18
U S. C. 88 2312 and 2.

In the Presentence Investigation Report (PSR), Jackson's
of fense level was set at 12, with a crimnal history category of

1, for a sentencing range of 12 to 18 nonths.?®

3 Moore stole the vehicles, nmet with the undercover agents and
negoti ated the sales; he then paid the others $100-$150 per trip
for driving the vehicles to Okl ahona.

4 After his fourth trip, Jackson refused to participate further,
because he had taken a full-tine job.

5 Jackson's crimnal history category of Il was pursuant to
USSG Ch 5 pt. A (2 points were awarded for Jackson's
conviction for DWW in 1990, under U S. S.G § 4Al1.1(b)).

Jackson's offense level of 12 was cal cul ated as foll ows:

(1) 4 points for the base offense, pursuant to U. S. S. G
8§ 2Bl1.2(a) - Receiving, Transporting, Transferring, Transmtting,
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Jackson nmade several objections to the PSR H's objectionto
his offense | evel not being reduced under U . S.S.G § 3Bl.2(b) for
his "mnor role" was overrul ed. But, the district court did
sustain the objection to the recommended two-point addition for
"nmore than m ni mal planni ng". Accordingly, Jackson's offense | evel
was reduced to 10 points; this reduced the sentencing range to
eight to 14 nonths. He was sentenced, inter alia, to 14 nonths
i npri sonnent .

1.

W will uphold a Guidelines sentence unless it is inposed in
violation of law, or is the result of an incorrect application of
the Guidelines, or is a departure from the applicable guideline
range and is unreasonable. 18 U S.C. 8 3742(e); United States v.
Adans, 996 F.2d 75, 78 (5th Cr. 1993), citing United States v.
Buenrostro, 868 F.2d 135, 139 (5th Gr. 1989), cert. denied, 495
U S 923 (1990). The district court's legal interpretations of the
CGui delines are reviewed de novo; factual findings, only for clear

error. Adans, 996 F.2d at 78, citing United States v. Suarez, 911

or Possessing Stolen Property;

(2) + 8 points for the | oss anbunt, pursuant to U. S. S. G
§ 2Bl1.2(b)(1) (based on the value ($100,734.45) of the eight
vehicles transported to Cklahoma during the four trips in which
Jackson participated);

(3) + 2 points for nore than m ni mal pl anni ng, pursuant
to US.S.G 8§ 2Bl1.2(b)(4)(B);

(4) - 2 points for acceptance of responsibility,
pursuant to U.S.S.G § 3E1.1.

As stated infra, the district judge reduced the offense | evel by 2
poi nts pursuant to Jackson's objection to the planning adj ustnent.
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F.2d 1016, 1018 (5th Gr. 1990), and United States v. Murning, 914
F.2d 699, 704 (5th CGr. 1990).
A

A district court's determ nation of whether a defendant is
either a mnimal or a mnor participant "enjoy[s] the protection of
the clearly erroneous standard.” United States v. (Gallegos, 868
F.2d 711, 713 (5th Gr. 1989), quoting Buenrostro, 868 F.2d at 137;
see also United States v. Palonpb, 998 F.2d 253, 257 (5th Cir.
1993); United States v. Thomas, 932 F.2d 1085, 1091 (5th Gr.
1991), cert. denied, = US | 112 S. C. 887 (1992). However,
in asserting that, under 8§ 3Bl1.2, the district court should have
adj usted his offense | evel downward for a m nor role, Jackson first
contends that the court's refusal to consider a dowward role
adj ustnent was an error of law. W reviewthis contention de novo.
See United States v. Otero, 868 F.2d 1412, 1414 (5th Cr. 1989).
Along this line, Jackson maintains that the court m stakenly
believed it could not |legally make a rol e adj ust nent unl ess Jackson
had been convicted of conspiracy or sentenced based on other
rel ated conduct.

Jackson bases this interpretation of the court's reasoning on
the fact that it adopted the foll ow ng | anguage fromthe Addendum
to the PSR responding to Jackson's objection to not receiving the
adj ust nent :

The defendant's guidelines were calculated only
upon the loss involved in the vehicles directly
related to his involvenent. |If guidelines had been
cal cul ated upon the total loss of the conspiracy,
[ Jackson] would be entitled to a reduction based

upon his mnimal role. However, he is not entitled
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to a role reduction in addition to guideline
cal cul ations based only upon hi s di rect
i nvol venent .

We read this | anguage to nean sinply that the applicable I oss
was held to a mni num other applicable, and nuch greater, | oss was
not consi der ed. On the other hand, as the governnent concedes,
this language is perhaps susceptible to the interpretation that
Jackson espouses. That is, one could read it to say that a
defendant is not entitled to a role adjustnment, as a matter of |aw,
unl ess he has been convicted of conspiracy.

We need not reach this issue, however, because we concl ude
that the district court understood, and adopted, the passage as we
understand it. The court never suggested that it was w thout the
authority to make such an adjustnent. To the contrary, after
overruling the objection, it gave Jackson's counsel another
opportunity fully to argue his role request, both as a matter of

| aw and based on the facts of the case.®

6 At the sentencing hearing, the court stated:

As to your third Cbjection to Paragraph 20
[the "mnor role" objection], | overrule that
really essentially for the reasons stated in the
Probation Oficer's Report and as to the upward
departure and your argunent against that[,] | wll
not be departing upward.

And as to downward departure | wll not be
departi ng downward.

As noted, Jackson's counsel then presented nore fully the m nor
role objection, and the court responded: "I am departing downward
all I amgoing todo. ... | think it is a matter of giving himthe
benefit of every kind of charity to take off the two points that
were assessed in Paragraph 18 [for "nore than mniml planning']



In addition, the court selected a sentence of 14 nonths, the
| ongest term of inprisonnent allowed by the sentencing range. As
we have done in simlar cases, we find that this choice supports
the conclusion that the district judge did not deny the role
adj ust nent out of a m staken belief that he could not |egally nake
the adjustnent, but rather because he determ ned that Jackson did
not warrant one. See Adans, 996 F.2d at 78-709.

B

Jackson's second contention is that, even if the district
court did not err as a matter of law, the finding was erroneous
because it was clear error and because the court fail ed adequately
to state its reasons. W disagree.

As stated, we reviewa district court's factual findings under
the Guidelines for clear error. It is true that the district
court, in denying a requested reduction for mnor participation
must state on the record the basis for its conclusion. See, e.g.,
United States v. Melton, 930 F.2d 1096, 1099 (5th Cr. 1991); and
see Gallegos, 868 F.2d at 713 (holding that, although judges are
encouraged to nmake nore detailed statenents, "a sinple statenent
that the defendant was not a mnor participant' will suffice as a
factual finding").

The district court adequately stated its basis for denying the
downward adjustnent; and that finding was not clearly erroneous.
At sentencing, it considered Jackson's objections and deni ed the
request. It stated that it was doing so "really essentially for

the reasons stated in the Probation Oficer's Report", i.e., the



PSR and Addendum and it adopted those findings in the judgnent.
See Pal onpb, 998 F.2d at 257 (simlar procedure by district judge
held to be adequate to satisfy requirenment that court state its
reasons for denial on record).

As the PSR and its Addendum indi cate, Jackson was sentenced
based only on the trips in which he participated; he was held
accountable only for $100, 734.45, the value of the eight trucks
driven during the four trips in which he participated, not for the
val ue of the trucks transported on all five trips ($126,570.43),
nor for the value of all the trucks Mwore had stolen
(%266, 968. 15) .’

Furthernore, Jackson was not, as the commentary to the
Cui del i nes specifies, "[a] participant who [was] | ess cul pabl e t han
nmost ot her participants, but whose role could not be described as
mnimal." US S. G 8§ 3B1.2, comment. (n.3). Neither the PSR nor

the record indicates that Jackson was | ess cul pabl e than the ot her

! Jackson contends that he should have been held accountabl e
only for the value of the vehicles he actually drove, not for al
ei ght vehicles transported during trips in which he participated.
The PSR, however, properly held Jackson accountable for all eight.
Under the Cuidelines, Jackson was accountable for the conduct of
hi s ai ders and abetters, as |long as that conduct was in furtherance
of the crimnal activity and was reasonably foreseeabl e by Jackson.
See U S.S.G 1B1.3, cnm. The district court certainly could have
concl uded, based on the evidence, that all the stol en vehicles were
part of a joint crimnal activity, and that Jackson could have
foreseen that such activity would include at | east one ot her truck
besi des the one he drove on each trip. See, e.g., United States v.
Patterson, 962 F.2d 409, 414 (5th Gr. 1992) (holding co-
conspirator accountable for value of all vehicles stolen in
conspiracy); United States v. Graldo-Lara, 919 F.2d 19, 21 (5th
Cir. 1990) (holding distributors in drug conspiracy accountabl e for
entire anmpunt of drugs involved, so long as total anmount was
foreseeable to distributors).



drivers; he was involved in four of five trips, and was paid the
sane anount as the other drivers.?
L1,
For the foregoing reasons, the sentence is

AFFI RVED.

8 Jackson was probably |ess cul pabl e than Moore, who organi zed

the schene and stole the trucks. Even so, the nere fact that one
defendant is less <culpable than a co-defendant does not
automatically nean that the first is a "mnor participant”. United
States v. Mieller, 902 F.2d 336, 345-46 (5th Gr. 1990). 1In fact,
"[1]t is inproper for a court to award a mnor participant
adj ustnment sinply because a defendant does |less than the other
participants. Rather, the defendant nust do enough | ess so that he
at best was peripheral to the advancenent of the illicit activity."
Thomas, 932 F.2d at 1092.



