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Bef ore GARWOOD, SM TH, and DeMOSS, Circuit Judges.
PER CURI AM *
BACKGROUND
Rocky Craig Kirk pleaded guilty pursuant to a witten plea
agreenent to conspiracy pertaining to a continuing crimnal

enterprise and conspiracy to possess with intent to distribute and

" Local Rule 47.5 provides: "The publication of opinions that
have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of |aw inposes needless
expense on the public and burdens on the legal profession.™
Pursuant to that Rule, the Court has determ ned that this opinion
shoul d not be publi shed.



to distribute nore than 1000 kil ograns of marijuana. He received
a 300-nmonth term of incarceration, a concurrent 60-nonth term of
i ncarceration, two concurrent five-year ternms of supervised
rel ease, and a $100 speci al assessnent.
OPI NI ON

Kirk contends that the district court erred in finding that he
was i n possession of a gun during a drug-trafficking transaction.
The crux of his argunment is that it was clearly inprobable that
Kirk possessed a firearm during a drug-trafficking transaction
because "only one of 16 people [said] that [Kirk] possessed a gun.

" He also maintains "that such a mnor reference to gun
possession” indicates that district court relied on facts that did
not have sufficient indicia of reliability. H s argunent is
unavai | i ng.

The district court's decisionto increase Kirk's offense | evel
by two points pursuant to U S.S.G § 2D1.1(b)(1) is a factua

determ nation which is reviewed only for clear error. United

States v. Devine, 934 F.2d 1325, 1339 (5th Cr. 1991), cert.

denied, 112 S. C. 954 (1992). A drug offense level is increased
by two points "[i]f a dangerous weapon (including a firearn) was
possessed."” 8§ 2D1.1(b)(1). "The adjustnent should be applied if
t he weapon was present, unless it was clearly inprobable that the
weapon was connected with the offense.” § 2D1.1, comrent. (n. 3).
Thus, it is irrelevant that the gun was not used or brandi shed.
"[Fl]irearns are tools of the trade of those engaged in ill egal

drug activities," and, therefore, a sentencing court could infer



that a defendant shoul d have foreseen a co-defendant's possession
of a dangerous weapon if they are jointly involved in an offense

involving a quantity of narcotics. United States v. Aquilera-

Zapata, 901 F.2d 1209, 1215 (5th Gr. 1990) (internal quotations
and citations omtted).

The district court is allowed to rely on information contai ned
in the presentencing investigative report (PSR) in making factual

sentencing determnations as long as the information bears a

mnimumindiciumof reliability. United States v. Vela, 927 F. 2d

197, 201 (5th Cir.), cert. denied, 112 S. . 214 (1991). Kirk has

t he burden of denonstrating that the information contained in the

PSR is materially untrue. United States v. Rodriguez, 897 F.2d

1324, 1328 (5th Cr.), cert. denied, 498 U. S. 857 (1990). Although

Kirk contends the PSR | acks sufficient indicia of reliability, he
is mstaken. The pertinent information was supplied by the
i nvestigating agents and therefore was sufficiently reliable. See

United States v. Manthei, 913 F.2d 1130, 1138 (5th Cr. 1990).

The PSR stated that Kirk's co-conspirator and ex-stepfather,
Jerry Ham lton, received proceeds from Kirk's marijuana sales
conducted in the Carolinas. Cccasionally during these
transactions, Ham lIton observed a handgun in Kirk's briefcase.
Ham | ton was receiving financial paynent fromKirk at the tine for
Ham lton's assistance in the marijuana business. The PSR al so
stated that Hamlton, a U S. Departnent of Defense (DOD) physi cal
security specialist, used that position and DOD truck to transport

mar i j uana t hrough and around Border Patrol check-points. As part



of his duty, Hamlton carried a .38-caliber handgun and a .22-
caliber rifle in his truck at all tines.

Addi tional ly, at sentenci ng, DEA Agent Sullivan testified that
he personally interviewed Hamlton on one occasion and had
know edge of a prior DEA interview with HamlIton. Sullivan also
testified that at both interviews, Hamlton related that he saw
Kirk in possession of a firearmwhen paying Ham lton w th proceeds
fromthe sales of marijuana. The firearm was |located in Kirk's
bri ef case whi ch contained the currency. Sullivan testified that he
found evidence of corroboration of Hamlton's statenents by
i nvestigation and through ot her witnesses. Additionally, he had no
reason to discount the informati on Ham | ton provi ded regardi ng the
firearm

Also at sentencing, Kirk testified that he "never carried a
gun, never carried a gun like on continual or anytine that had
anything to do with any marijuana or noney business that was in
connection with the marijuana business.” He further testified that
he and Ham Iton had a very bad rel ati onshi p.

The district court was not inpressed with Kirk's version of
the facts and assessed a two-|evel increase for the possession of
the firearm In doing so, the district court relied on the
testinony offered at the sentencing hearing, the PSR the Addendum
and Anended Addendumto the PSR, and other witten docunents. The
record indicates that the district court's factual determ nations
were not clearly erroneous, and the information relied upon bore

sufficient indicaof reliability. Additionally, to the extent that



Kirk is arguing that the district court relied upon hearsay,

hearsay evidence is adm ssible at sentencing. United States V.

Byrd, 898 F.2d 450, 452-53 (5th Gr. 1990); Fed. R Evid.
1101(d) (3).

Kirk al so contends that district court erred in finding that
he failed to accept responsibility. He contends that a conpari son
of the factual resune, with the sentencing hearing transcript
proves that he accepted responsibility. The crux of his argunent
is that he clearly accepted responsibility and contested the PSR
regarding the extent of his involvenent in the conspiracy only;
specifically, that he was not co-defendant Jinmm e Hel ns' partner.
Hi s argunent is unavailing.

A sentence i nposed by the trial court generally will be upheld
on review so long as the sentence was determned by a proper
application of the guidelines to facts that are not clearly

erroneous. United States v. Buenrostro, 868 F.2d 135, 136-37 (5th

Cr. 1989), cert. denied, 495 U S. 923 (1990). The burden is on

the defendant to denonstrate acceptance of responsibility clearly

and affirmatively. 8 3El.1(a); See United States v. Fields, 906

F.2d 139, 142 (5th Cr.), cert. denied, 498 U S. 874 (1990).
A defendant is not entitled to the reduction sinply because he

enters a guilty plea. 8 3E1.1 coment. (n.3); see United States v.

Shipley, 963 F.2d 56, 58 (5th Gr.), cert. denied, 113 S. C. 348

(1992). A defendant cannot deny a part of his relevant crimnal
conduct and still seek a reduction for acceptance of responsibility

only on the portion admtted. United States v. Kleinebreil, 966




F.2d 945, 953-54 (5th Cr. 1992). Wether a defendant has accepted
responsibility is a factual issue and such afindingis entitledto
even greater deference by this Court than that given under the
clearly erroneous standard.

The PSR initially recommended a two-|level decrease for
acceptance of responsibility. The Governnment objected to the
reduction because Kirk filed a response and objections to the PSR
whi ch deni ed significant parts of the PSR s factual conponent. The
Governnent nmaintained that Kirk falsely denied and frivolously
contested rel evant conduct including the orchestration of others in
furtherance of the conspiracy, and its response to Kirk's
objections set forth a nunber of specific instances of Kirk's
allegedly false and frivol ous statenents. The Anmended Addendum
recommended that Kirk not receive an adjustnent for acceptance of
responsibility.

At sentencing, the district court elicited testinony fromboth
Kirk and Agent Sullivan and then determned that Kirk had not
accepted responsibility. Kirk denied a partnership with Hel ns. He
further denied exercising control or instructing the couriers and
explicitly denied having anything to do with any of the co-
conspirators except Ham | ton and Brunson. |In essence, he contended
that he had a "worki ng know edge of marijuana" and could "I ook at
[the marijuana] and. . . know if Jinmm e Hel ns woul d have accepted
it at that price and we can nake noney at it, and that would be ny

role."”



Furthernore, in his objections in the PSR, Kirk stated that he
did not enploy Ham | ton and that Ham I ton was "acting on his own or
wth others to purchase and resell marijuana.” Kirk further
asserted that co-defendant Brunson acted on his own when he
recruited co-defendant Randy Matheney and that Kirk did not "even
trust Matheney for any purposes.” He further asserted that he
never pai d any noney to Mat heney but pai d noney only to Brunson and
t hat Mat heney "never received any noney at all fromKirk."

However, in the factual resunme which he signed, Kirk did not
contest that all the other co-defendants were nenbers of the
conspiracy and admtted that he woul d purchase marijuana and then
transport it to wvarious staging areas through nunerous co-
defendants in addition to Ham |lton and Brunson. He also admtted
t hat he woul d recei ve nonies fromthe sale of marijuana either from
his custoners or other couriers, wuld retain his share of the
profits, and then deliver the remai ning proceeds to his associ at es,
couriers, and suppliers. The factual resune also stated that Kirk
did not contest any of the overt acts alleged in the indictnent.
Anmong t hose overt acts were various i nstances of receiving the cash
proceeds from nmarijuana sales from nunerous nenbers of the
conspiracy.

Based on Kirk's sentencing hearing testinony and PSR
obj ections, which differ substantially fromthe factual resune, the
district court had a proper basis fromwhich to conclude that Kirk

failed to convince the court that his renorse and acceptance of
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responsibility were sincere. See United States v. Alfaro, 919 F. 2d

962, 968 (5th Gir. 1990).
W AFFI RM
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