UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 93-1263
Summary Cal endar

RESOLUTI ON TRUST CORPORATI ON,
as receiver for Southwest
Federal Savings Associ ation,
Pl ai ntiff-Appellee,
VERSUS
THOVAS L. MORAN, ET AL.
Def endant s,

THOVAS L. MORAN, and
JAN THORNTON SCOTT,

Def endant s- Appel | ant s.

Appeal

for the Northern District of Texas

fromthe United States District Court
(5:91-CV-41-C

(Decenber 29, 1993)

Before KING H G3 NBOTHAM and BARKSDALE, Circuit Judges.

PER CURI AM !

. Local Rule 47.5 provides: "The publication of opinions that

have no precedential value and nerely decide particul ar cases on

the basis of

well -settled principles of |aw inposes needless

expense on the public and burdens on the legal profession.™

Pursuant to that Rule, the court has determ ned that this opinion

shoul d not be publi shed.



Thomas L. Moran and Jan Thornton Scott chall enge the district

court's refusal to grant their notions for judgnent as a matter of

law. W AFFI RM

Western Village Ltd. (Western), through its appropriate

agents, executed a promssory note in 1985 wth an original

princi pal of $1, 763,000, payable to Briercroft Savings Association

(Briercroft). [RE Tab 6 22] The note was sought by Western to

finance the construction of a shopping center in Amarillo, Texas.

[R4 52 et seq.] The note was secured by a deed of trust on the

shopping center [RE Tab 8 Loan Menp; R4 28], and Briercroft also

recei ved uncondi tional personal guaranties fromMran and Scott as

part of the loan transaction. [RE Tab 6 22; R4 28-30]

Western decl ared bankruptcy in Cctober, 1987. [ R4 25] I n

March, 1988, Briercroft filed a state action against Mran and

Scott, seeking recovery under the personal guaranties. [R4 106-07]

Not |long thereafter, Briercroft went into FSLIC receivership. [RE

Tab 6 at 24] The FSLICtransferred Briercroft's assets, including
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the Western note and the personal guaranties, to Sout hwest Savi ngs

Association (Southwest). [Id. at 24] Less than one nonth |ater,

Sout hwest was decl ared i nsol vent, and subsequently was pl aced under

t he supervision of the Resolution Trust Corporation (RTC). [1d.]

The RTC pronptly renoved t he pending state action to federal court.

[RL 1] Utinmately, the RTC obtained a jury verdi ct agai nst Mran

and Scott for $936,915.87. [R 505]

Moran and Scott chall enge that judgnent, contending that the

district court should have entered a judgnent as a matter of lawin

their favor.? The parties agree that our review of this issue is

guided by the famliar standard pronulgated in Boeing Co. V.

2 Moran and Scott noved for a "directed verdict" at the cl ose of
the RTC s case. [Moran Brief at 5, R4 at 50] Simlarly, they
noved for a "directed verdict" at the conclusion of their defense.
[R4 at 123] Finally, they noved for a "Judgnent Not W thstandi ng
[sic] the Verdict" after trial. [R 3 at 501] Al of these notions
are accurately characterized under the Federal Rules of GCvil
Procedure as notions for "judgnent as a matter of law'. Fed. R

Cv. P. 50.



Shi pman, 411 F. 2d 365 (5th Gr. 1969) (en banc). Under Boeing, we

W ll reverse the district court only "[i]f the facts and i nferences

point so strongly and overwhelmngly in favor of" Mran and Scott

that no reasonable jury could return a verdict against them See

id. at 374.

Moran and Scott contend that no reasonable jury could find

that the personal guaranties were accepted by Briercroft or its

successors. They note that paragraph ten of both guaranties

provides that "[t]he Guarantor agrees that this Guaranty shall not

be effective until accepted in witing by Briercroft.” [RE Tab 5]

Moran and Scott assert that such witten acceptance never occurred.

A

| nasnuch as Moran and Scott assune that a witten acceptance

requires a witten notice to the guarantor, their contentions are

m sgui ded. Each of the guaranties provides in paragraph five that

"[t] he Guarantor waives notice of acceptance of this CGuaranty".

[ RE Tab 5] Under Texas |l aw, ® no notice of acceptance need be given

3 The parties agree that Texas | aw governs this dispute.
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where the unconditional guaranty agreenent "does not by its terns

require notice of acceptance". Cobb v. Texas Distrib., Inc., 524
S.W2d 342, 345 (Tex. Gv. App. 1975). | ndeed, notice of
acceptance can be expressly waived in a guaranty offer. Eastman

Gl Wll Survey Co. v. Ham |, 416 S.W2d 597, 605 (Tex. G v. App.

1967) ("Notice of acceptance is not required if it appears fromthe

expression of an offer of gqguaranty . . . that no notice of

accept ance was expected or desired by the offeror."); see generally

Peter AL Alces, The Efficacy of Guaranty Contracts i n Sophisticated

Comrerci al Transactions, 61 N.C. L. Rev. 655, 667 (1983) ("Notice

of acceptance may be wai ved by the guarantor when he executes the

guaranty contract.") (footnote omtted); R chard F. Dole, Jr.,

Noti ce Requirenents of Guaranty Contracts, 62 Mch. L. Rev. 57, 67

(1963) ("Notice of intention to accept can be waived in the offer

of guaranty. ... |If the offer expressly waives notice it is clearly

consonant with the rationale of the notice requirenent to respect

this manifestation of intent.") (footnotes omtted). Here, Mran



and Scott expressly waived any requirenent that they be notified of

Briercroft's acceptance.

In an effort to surnount the obstacle Texas |aw places in

their way, Mdran and Scott assert that the contract is anbi guous

because it provides both for witten acceptance and for no notice

of acceptance; therefore, Mran and Scott contend that, resolving

the alleged anmbiguity in their favor, "the provision requiring

acceptance in witing supersedes the provision purporting to waive

defendants' right to notice of acceptance, and notice of acceptance

is required under the proposed guaranty agreenent." [Reply Brief

at 3-4] We disagree. By the terns of the offer, Briercroft had to

accept inwiting, but it did not need to notify Mdiran and Scott of

that witten acceptance. Wile the terns of the offer were not

particularly favorable to Moran and Scott, they were not anbi guous.

In fact, the fanpus case of International Filter Co. v. Conroe

Gn, lce & Light Co., 277 S W 631 (Tex. Commin App. 1925),

involved a simlar situation. The offer in that case recited that

there would be no contract until an executive officer of
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International Filter approved the offer, i.e., acceptedit. 1d. at

631. The court in International Filter determ ned that such

accept ance took place when an officer signed and dated the offer,

and wote "OK. " on it. ld. at 632. Because the terns of the

offer did not provide for notification of that acceptance, a

contract arose upon the witing nade by the executive officer. Id.

In the instant case, a contract |ikewise would arise if Briercroft

accepted the offer in witing, even though it gave no notice to

Moran and Scott. Like the International Filter court, we will not

"wench[]" the terns of these offers fromtheir "obvious neani ng"

in an effort to find anbiguity. See id. at 633.

Thus, the renmai ning question before us is whether there was

witten acceptance of the offers.* The RTC proffers four separate

witings fromwhich it asserts a reasonable jury could find such

witten acceptance: (1) a "Mrtgage Loan Sunmmary" |isting Mran
4 Needl ess to say, "acceptance itself is not waived by nere
wai ver of notice of acceptance." Alces, supra at 667 n.72.
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and Scott as personal endorsers; (2) a "Loan Menoranduni |isting

Moran and Scott as "QGuarantors"; (3) a demand notice sent to Mran

and Scott 30 days prior to the filing of the original state court

action; and, (4) the original conplaint filed against Mran and

Scott. Moran and Scott counter that docunments (3) and (4) were

neither tinmely nor adequate as acceptances, whil e docunents (1) and

(2) were tinely but not adequate.

W do not address the tineliness of the last two witings,

because we determ ne that the "Loan Menorandunt provided the jury

wth sufficient evidence to find a witten acceptance. The

menor andum apparently was presented to the Briercroft Loan/ Credit

Commttee so that it could approve the loan to Wstern. The

menorandumidentifies, in witing, Mran and Scott as " GUARANTORS"

of the loan. [Ex 22; also RE Tab 8 In addition, it |lists the net

worth of each: For Moran, approximtely $950,000; for Scott,

approxi mately $1,885,000. [Id.] A reasonable jury could find that

this docunent constituted a witten acceptance of Mran's and



Scott's offers to serve as guarantors.®> Thus, we see no need to

disturb the jury's verdict.

For the foregoing reasons, the judgnent entered by the

district court is

AFF| RMED.

5 We note that the offers to serve as guarantors contained no
restrictions upon the type of witing that could serve as an
acceptance (for exanple, there was no requirenent that Briercroft
prepare a separate nenorandum of acceptance); thus, any witing
that manifested assent to the terns of the offer would suffice.
See Restatenent (Second) of Contracts § 50(1) (1979) ("Acceptance
of an offer is a manifestation of assent to the terns thereof nmade
by the offeree in a manner invited or required by the offer."). A
reasonable jury could conclude that the witings contained in the
"Loan Menorandunm', in which Mran and Scott are identified as
"GQUARANTORS" and in which each one's net worth is reflected,
mani f ested an assent by Briercroft to Moran's and Scott's offers to

serve as guarantors.



