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for the Fifth Crcuit
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Summary Cal endar

UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,
VERSUS
DEBORAH S. HILL,
Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Northern District of Texas
(4:91 CR 042 A

Septenber 7, 1993

Bef ore REAVLEY, DUHE and BARKSDALE, Circuit Judges.
PER CURI AM !

This is an appeal from a revocation of probation. Debor ah
HIl (HIl) was sentenced to a termof incarceration and supervi sed
rel ease after she was found to have violated the conditions of her
probation. W affirm

| .

H Il pleaded guilty to enbezzlenent, 18 U S. C. § 656. The

presentence report indicated a guideline range of 8 to 14 nonths

i nprisonment, but in lieu of incarceration the district court

! Local Rule 47.5 provides: "The publication of opinions that
have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of |aw inposes needless
expense on the public and burdens on the legal profession.™
Pursuant to that Rule, the Court has determ ned that this opinion
shoul d not be publi shed.



sentenced Hill to five years of probation. The follow ng
conditions were inposed: (1) a residential drug treatnent program
(2) periodic testing for controlled substances; and, (3)
participation in a nental health treatnent program

In March 1993, Hill's probation officer petitioned for
revocation. After an evidentiary hearing, the district court found
t hat Appel |l ant had possessed a controll ed substance.? Pursuant to
18 U.S.C. § 3565(a), the court revoked probation and sentenced Hi ||
to twenty nonths inprisonnent, to be followed by two years of
supervi sed release. Hill now argues that the district court erred
inits interpretation of 8§ 3565, and that it was error to i npose a
period of supervised release follow ng incarceration.

.

Section 3565(a) states, in pertinent part:

Not wi t hst andi ng any ot her provision of this section, if

a defendant is found by the court to be in possession of

a controlled substance, thereby violating the condition

i nposed by section 3563(a)(3) [conditions on probation],

the court shall revoke the sentence of probation and

sentence the defendant to not | ess than one-third of the

ori gi nal sentence.

Hi Il conplains that the court erredininterpreting the phrase
"original sentence." She contends that her original sentence is
t he one whi ch coul d have been i nposed under the guidelines, rather
than the sentence she actually received. The district court
di sagreed; it |looked to the five year (sixty nonths) sentence of

probati on and i nposed twenty nonths of incarceration (one-third of

the sixty nonth probation period).

2 H Il does not contest this finding.

2



Hll's argunment is foreclosed by this court's recent deci sion

in United States v. Sosa, -- F.2d --, No. 92-9022, 1993 W 287755

(5th Gr. August 3, 1993), where we hel d:

[A] defendant who violates his parole by using drugs

shall be sentenced to one third of his "original
sentence.” "Oiginal" refers to the sentence he received
for his original offense. "Sentence" could refer to

ei ther probation or incarceration, as both are types of
sentences within the neaning of the statute. The new
sentence nust be one of incarceration and not probation,
however, because [§ 3565(a)] al so states that "the court
shal | revoke t he sentence of probation," | anguage clearly
denonstrating that inposition of additional probationis
not Congress's intent.

ld. at *3; accord United States v. Shanpang, 987 F.2d 1439 (9th

Cir. 1993); United States v. Byrkett, 961 F.2d 1399 (8th Cr.

1992); United States v. Harrison, 815 F. Supp. 494 (D.D.C 1993).

But see United States v. Roberson, 991 F.2d 627 (10th Cr. 1993);

United States v. day, 982 F.2d 959 (6th Gr. 1993); United States

v. Granderson, 969 F.2d 980 (11th G r. 1992), cert. denied, 113

S.Ct. 3059 (1993); United States v. Gordon, 961 F.2d 426 (3rd Cr

1992).
L1,

Appel  ant next argues that the district court erred as a
matter of law in inposing a period of supervised release in
addition to the sentence of incarceration. When a defendant
vi ol ates a condition of probation, and the district court concl udes
that incarcerationis warranted, 18 U.S. C. 8§ 3656(a)(2) directs the
court to "revoke the sentence of probation and inpose any other
sentence that was avail abl e under subchapter A at the tinme of the

initial sentencing.” H |l contends that supervised rel ease i s not



provi ded for under subchapter A 18 U.S.C. 88 3551-3559; therefore,
supervi sed rel ease i s not a sentencing option. This argunent fails
for two reasons.

First, at the tinme of her initial sentencing, H Il was
susceptible to a termof supervised rel ease pursuant to subchapter
A of the sentencing guidelines. See Rvol. |, at 28 (presentence
report).

Next, US S G 8§ 7B1.3(g)(1l) states: "Wiere probation is
revoked and a termof inprisonnment is inposed, the provisions of 88
5D1.1-1.3 shall apply to the inposition of a term of supervised
rel ease. " Section 5D1.1(a) states: "The court shall order a term
of supervised release to follow inprisonnent when a sentence of
i nprisonnment of nore than one year is inposed...." The district
court correctly followed the guidelines; there is no error its
decision to inpose a term of supervised release follow ng

i ncarceration. See United States v. Hobbs, 981 F.2d 1198, 1199

(11th Cr. 1993); United States v. Harrison, 815 F. Supp. 494, 500

(D.D.C. 1993).

Appel l ant's sentence is, therefore, AFFIRMVED



