UNI TED STATES COURT OF APPEALS
For the Fifth Crcuit

No. 93-1243
Summary Cal endar

JUAN F. NAVARRO,
Peti ti oner- Appel | ant,

VERSUS

JAMES A. COLLINS, Director,
Texas Departnment of Crim nal
Justice, Institutional Division, ET AL.,

Respondent s- Appel | ees.

Appeal fromthe United States District Court
For the Northern District of Texas

(6:92 CV 0079 )

(August 13, 1993)
Bef ore GARWOOD, SM TH, and DeMOSS, Circuit Judges.

PER CURI AM *
BACKGROUND
Paragraph One of a 1991 three-paragraph Texas i ndictnent
charged Juan Flores Navarro with injury to a child 14 years or

younger, which is a third degree felony. He was charged with

" Local Rule 47.5 provides: "The publication of opinions that
have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of |aw inposes needless
expense on the public and burdens on the legal profession.™
Pursuant to that Rule, the Court has determ ned that this opinion
shoul d not be publi shed.



intentionally striking and kicking the child. Paragraphs Two and
Three charged Navarro with enhancenents for a 1986 burglary of a
vehicl e and a 1982 forgery.

Navarro and the state entered into a plea agreenent in which
Navarro agreed to plead guilty to Paragraph One and true to
Par agraphs Two and Three and the state agreed not to charge him
with nmurder and retaliation. He bargained for a prison termof 40
years. Navarro pl eaded as agreed, he was sentenced as agreed, and
no appeal was taken.

Navarro applied for a state wit of habeas corpus, conpl aini ng
that his guilty plea was not know ng and vol untary because counsel
was i neffective. He alleged the followi ng: Counsel told himthat
a guilty plea was the only way for himto avoid a |onger prison
term even though Navarro told counsel that he was not guilty.
Navarro told counsel that he would not plead guilty to an offense
under Tex. Code Crim Proc. Ann. art. 42.12 8§ 3(g) (West Supp
1993) because it would require the serving of "flat tinme" and
preclude trusty status. Counsel assured himthat he would not be
pleading gquilty to a 8 3(g) offense. One Janes Dietz Logan
w tnessed this conversation between Navarro and counsel.

Navarro further alleged that his conviction was under Tex.
Code Crim Proc. Ann. art. 42.18(8)(c) (West 1993), which prohibits
rel ease on mandatory supervision if the sentence is for certain
first degree felonies. The Texas Departnent of Crimnal Justice,
Institutional Division (TDCJ) denied himeligibility for "S. A T. |1l

status," or trusty status, because of his offense. He stated his



fear that sonetine in the future he mght be denied a furlough
because of the nature of his offense.

Counsel allegedly performed on only one of Navarro's
requi renents for pleading guilty, which was that the sentence not
come under 8 3(g). Counsel allegedly did not seek to strike a plea
bargain on a charge that would have net all of Navarro's
requi renents.

The state habeas trial court found that Navarro was not
convicted of a 8 3(g) offense and that his conviction was for a
third degree fel ony, which woul d not preclude mandat ory supervi si on
under art. 42.18. That court also found that denial of "S.A T. 1"
status nust have had sonething to do with prison regul ations but,
in any case, had nothing to do with the effectiveness vel non of
counsel. Additionally, the prospective denial of furlough was so
specul ative as to raise no issue. The Court of Crimnal Appeals
denied relief without witten order.

Navarro petitioned for a federal habeas wit. The one alleged
ground for relief was that the plea was not know ng and vol untary
because counsel was ineffective. He nade the sane allegations that
he made in state court and added the allegation that "counsel
advi sed Petitioner that he was going to get hima good deal, and
that he "would be hone in the Spring of 1994.'" Navarro also filed
a print-out fromTDCJ that he says "clearly shows" that he has been
deni ed mandat ory supervision, which denial he assunes cane about

because he was convicted under art. 42.18.



The magi strate judge recommended that relief be denied. Over
Navarro's objections, the district court adopted the nmgistrate
judge's report and dism ssed the petition.

OPI NI ON

Navarro first argues that the nmagistrate judge and the
district court m sunderstood his allegations; he repeats nost of
them |In evaluating a state prisoner's habeas issues, this Court

| ooks to whether the petitioner has shown a federal constitutional

violation and prejudice. 28 U S.C. § 2254(a); Carter v. Lynaugh,
826 F.2d 408, 409 (5th Cr. 1987), cert. denied, 485 U S. 938

(1988) .

To denonstrate ineffectiveness of counsel, Navarro nust
establish that counsel's performance fell below an objective
st andard of reasonabl e conpetence and t hat he was prejudi ced by his

counsel's deficient performance. Lockhart v. Fretwell, U S

_, 113 'S, Ct. 838, 842, 122 L. Ed. 2d 180 (1993). Judici al
scrutiny of counsel's performance nust be highly deferential, and
courts nust indulge in a strong presunption that counsel's conduct
falls within the wi de range of reasonabl e professional assistance.

Strickland v. Washi ngton, 466 U. S. 668, 687, 104 S. Ct. 2052, 80 L.

Ed. 2d 674 (1984).
The petitioner nust affirmatively plead the actual resulting

prejudice. H Il v. Lockhart, 474 U S. 52, 60, 106 S. C. 366, 88

L. Ed. 2d 203 (1985). Navarro nust denonstrate prejudice by
show ng that counsel's errors were so serious that they rendered

the proceedings unfair or the result unreliable. Fretwell, 113 S



Ct. at 844. To obtain an evidentiary hearing on whether counsel
made unkept prom ses that induced a guilty plea that appears from
the record to have been know ng and voluntary, a habeas petitioner
must nmake specific allegations supported by the affidavit of a

third person. Davis v. Butler, 825 F.2d 892, 894 (5th Cr. 1987).

In Texas, mandatory supervision refers to the release of a
prisoner from physical custody to serve the remainder of his
sentence under supervision. Tex. Code Cim Proc. Ann. art. 42.18
8 2(2) (West Supp. 1993). Mandatory supervision is unavailable to
pri soners who were convi cted pursuant to Tex. Code Crim Proc. Ann.
art. 42.12 8 3(g) (West Supp. 1993) or were convicted of certain
first degree felonies. Tex. Code Crim Proc. Ann. art. 42.18 8§
8(c) (West Supp. 1993).

Navarro seens to concede that he was not convicted of a § 3(g)
of fense but alleges that he was convicted of one of the first
degree felonies that disqualifies himfrom mandatory supervision
This disqualification, he argues, was exactly what he told his
counsel that he wanted to avoid in pleading guilty.

The state habeas court found that he was convicted of a third
degree felony. "Federal courts in habeas proceedi ngs are required
to grant a presunption of correctness to a state court's explicit
and inplicit findings of fact if supported by the record. 28
US C 8§ 2254(d)." Loyd v. Smth, 899 F.2d 1416, 1425 (5th Crr.

1990) .
I ntentional and knowi ng bodily injury to a child, with which

Navarro was charged, is a third degree felony. Tex. Penal Code



Ann. § 22.04(f) (West Supp. 1993). Before the trial court accepted
the plea, Navarro signed witten adnoni shnments that identify the
offense as a third degree felony. The statenent of plea bargain
that he signed also identifies the offense as a third degree
fel ony. Counsel could not have been ineffective for allowi ng him
to plead guilty to a first degree fel ony when the plea was actual |y
to a third degree felony.

Navarro al so clains that he was denied trusty status because
of the nature of the offense. Navarro concluded that the deni al
means that he did plead guilty to a 8 3(g) offense or a first
degree felony or that he is being treated as if he did. The state
habeas court concluded that the denial, if actually based on the
nature of the offense, nust have been based on prison regul ati ons.
A lawer's omssion to review all regulations and contingencies
that mght apply to an inmate is not ineffective assistance of
counsel. Navarro does not allege that he asked counsel to review
prison regul ati ons or that counsel should have or did not undertake
such a revi ew

A simlar analysis applies to Navarro's clai mthat he expects
to be denied a furlough at sone tinme in the future. In additionto
t he foregoi ng anal ysis, though, a furl ough has not been denied yet.

In sum counsel could not have been ineffective for allow ng
Navarro to plead quilty to an offense for which nmandatory
supervision is unavail abl e because the rel evant statute does not
precl ude Navarro from mandatory supervision. The sane applies to

the other privileges that Navarro clains have been or wll be



deni ed. Navarro has shown neither deficient perfornmance nor
prej udi ce.

Navarro al so all eged in federal court, but not in state court,
that counsel prom sed him that he would be honme by spring 1994.
The district court noted that this aspect of Navarro's
i neffectiveness issue was not exhausted. Exhaustion normally
requires that the federal claimhave been fairly presented to the

hi ghest court of the state, either on direct review or in a post-

conviction attack. Carter v. Estelle, 677 F.2d 427, 443 (5th Cr
1982), cert. denied, 460 U S. 1056 (1983). Petitions that contain

bot h exhaust ed and unexhausted cl ains are required to be di sm ssed.
Rose v. Lundy, 455 U. S. 509, 522, 102 S. . 1198, 71 L. Ed. 2d 379
(1982).

Navarro, however, does not argue either the nerits of this
aspect of his claim or the exhaustion issue. Accordi ngly, the

i ssue i s abandoned. Hobbs v. Bl ackburn, 752 F.2d 1079, 1083 (5th

Cr.), cert. denied, 474 U S. 838 (1985).

Navarro al so argues that the district court did not adequately
address the proof provided by his TDCJ records. He argues that "no
matter what the sentence handed down in State court, Appellant was
being treated by the State as a nore serious offender."

Navarro's sol e habeas issue is that his plea was not know ng
and voluntary because his counsel was ineffective. Hi s treatnent
at the hands of TDCJ, whether lawful or not, is irrelevant to the

nature of his plea and the performance of counsel



Navarro al so argues that the magi strate judge and the district
court ignored his allegation that Logan had w tnessed Navarro's
conversation with counsel. Logan allegedly heard counsel tell
Navarro that he woul d not be pleading guilty to a 8 3(g) offense or
an offense that would deny him privileges or release. In fact,
Navarro did not plead guilty to an offense that, by its nature,
deprived Navarro of privileges that he allegedly told counsel to
pr ot ect .

Logan provided no information or affidavit to the state habeas
court or to the district court. Logan's testinony, however, even
if entirely true and convincing, would not offer relief for
Navarr o. Nothing in the record indicates that counsel prom sed
Navarro sonet hing that was not delivered.

Navarro also argues that the findings of the state habeas
court should not be presuned correct because the judge who entered
themwas not the judge who presided over his crimnal proceedings.
Section 8 2254(d) makes no distinction |like that which Navarro
woul d have this Court nake.

Navarro asserts that the district court did not adequately
review the record in response to his objections to the nagistrate
judge's report. Following a magi strate judge's report, a district
court "shall nmake a de novo determ nation of those portions of the
report or specified proposed findings or recommendati ons to which
objection is nade." 28 U S.C. 8 636(b)(1)(B). Navarro's only

basis for his accusation against the district court is that the



court's failure is "evidenced by the | anguage of the Order of the
Dismssal Wth Prejudice.”

The | anguage to which Navarro apparently refers is aline in
the order stating, "This Court has made a de novo review of the
(bj ections of the Petitioner." The order, however, evinces the
district court's clear understanding of Navarro's all egations and
the manner in which the magistrate judge proposed to handl e them
The district court apparently nerely nade a mstake in its
recitation of what it had revi ened.

For all of the foregoing reasons, we AFFIRM the district

court's dismssal of the petition for habeas corpus.
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