IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 93-1239
Conf er ence Cal endar

LESTER EARL PAYTON,

Pl ai ntiff-Appellant,
vVer sus
EDWN M S| GEL

Def endant - Appel | ee.

Appeal fron1{hé On{téd-s{a{eé ﬁsﬂrict Court
for the Northern District of Texas
USDC No. 3:92-CV-2439-T
~ June 23, 1993

Before POLI TZ, Chief Judge, WENER, and DeM3SS, Circuit Judges.
PER CURI AM *

Lester Earl Payton (Payton) appeals the dismssal of his
conpl aint under 42 U S.C. 8§ 1983 against his fornmer attorney.
This Court found in 1989 that Payton had exhausted his habeas
remedies sufficiently to seek relief under 42 U S. C. § 1983.

Payton v. Siegel, No. 89-1311 (5th Gr. Sept. 12, 1989)

(unpubl i shed).
Federal courts apply state personal-injury limtations

periods to actions under 42 U . S.C. § 1983. Owmnens v. Ckure, 488

U S 235, 251, 109 S.C. 573, 102 L.Ed.2d. 594 (1989). The

Local Rule 47.5 provides: "The publication of opinions
that have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the Court has determ ned
that this opinion should not be published.
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applicable Texas limtations period is two years. Burrell v.

Newsone, 883 F.2d 416, 418 (5th Gr. 1989). "Under federal |aw,
a cause of action accrues the nonent the plaintiff knows or has

reason to know of the injury,” Helton v. denents, 832 F.2d 332,

334 (5th Gr. 1987), or when "the plaintiff is in possession of
the “critical facts' that he has been hurt and the defendant is

involved." Freeze v. Giffith, 849 F.2d 172, 175 (5th Gr.

1988) (quoting Lavellee v. Listi, 611 F.2d 1129, 1131 (5th Gr.

1980)). Payton's claimtherefore accrued sonetine in 1982.
Ef fective Septenber 1, 1987, Texas renoved inprisonnent from
the list of disabilities that tolled a limtations period.

Henson-El v. Rogers, 923 F.2d 51, 52 (5th Cr.), cert. denied,

111 S . C. 2863 (1991). The 8§ 1983 |limtations period in Texas is
toll ed, however, while a habeas petitioner exhausts state-|aw

remedies. Rodriquez v. Holnes, 963 F.2d 799, 803 (5th Cr

1992); Jackson v. Johnson, 950 F.2d 263, 266 (5th Gr. 1992).

This Court rejected Payton's habeas corpus appeal on Septenber

12, 1989, see Payton v. Siegel, No. 89-1311, p.1l, sone three

years before Payton prepared his 8 1983 conplaint. Payton's
conpl aint therefore was tine-barred.

Mor eover, Payton's conplaint is frivolous because it is
repetitive of Payton's earlier actions under 8§ 1983 and 8§ 2254.

See WIlson v. Lynaugh, 878 F.2d 846, 850 (5th Cr.), cert.

denied, 493 U. S. 969 (1989). Finally, we warn Payton that future
filings, particularly frivolous appeals and unsubstanti ated

al l egations against the federal judiciary, wll make hi m subject
to sanctions.

APPEAL DI SM SSED. See 5th CGr. R 42.2.



