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Bef ore REAVLEY and JONES, Circuit Judges, and JUSTICE,! District
Judge. ?
JUSTICE, District Judge:

Appel I ants Davenport and Harris are forner Dallas, Texas,
police officers, convicted of conspiracy, extortion, and drug
charges arising out of a schene to extort cash paynents from drug
dealers. The third appellant, Angela Elzy, was convicted of
conspiracy and extortion charges, but she was acquitted of al

drug charges. Appellants maintain that errors were commtted by

! District Judge of the Eastern District of Texas, sitting
by desi gnati on.

2Local Rule 47.5 provides: "The publication of opinions
t hat have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the Court has determ ned
that this opinion should not be published.



the trial court during voir dire, inits evidentiary rulings, in
failing to grant a notion for judgnent of acquittal as a matter
of law, because of the alleged insufficiency of the evidence to
sustain a conviction, and in the application of the sentencing
guidelines. Having carefully reviewed all of appellants
contentions, we affirm appellants' convictions, affirm
Davenport's and Harris' sentences, vacate Elzy's sentence, and
remand for a new sentencing of her.

| . Backgr ound

On appeal of a guilty verdict after trial, we viewthe
evidence in the |ight nost favorable to the prosecution, as

requi red by Jackson v. Virginia, 443 U S 307, 319 (1979). The

testi nony adduced at trial indicated that while Davenport and
Harris were on-duty Dallas police officers they demanded paynents
fromdrug dealers, in exchange for their promsing not toraid
the deal ers' crack houses and agreeing to warn them of i npendi ng
raids by other |aw enforcenent groups. One deal er upon whomt hey
made such a demand was Maurice Green. Geen testified that after
he refused to pay the officers, they ki dnapped two of his

wor kers, along with their drug supply, and demanded ransom f or
their return. After negotiations wth appell ants Davenport and
Harris, Green agreed to pay $5,000 for the return of his workers.
One of the kidnap victins testified that Davenport called a wonman
and asked her to do himthe favor of picking up a package from
Green at a pre-arranged |l ocation. Geen put $5,000 into a box

and took it to the location. Davenport and Harris then called



Green on the nobile phone in his car and told himto give the
money to El zy, who by then had approached Green's car. Davenport
and Harris later released G een's workers and, additionally,
returned to thema portion of the crack cocai ne which they had
confiscated earlier.

After this episode, G een began nmaki ng weekly paynments of
$1,000 to $2,000 to Davenport and Harris, in person. On one
occasi on, Davenport and Harris warned Green of an inpending raid
by officers of the Dallas Police and the Bureau of Al cohol,
Tobacco, and Firearns. Although an undercover officer had
purchased crack cocaine at Green's crack house only about thirty
m nutes before the raid, the house was conpletely enpty at the
time of the raid itself, because the officers' tip allowed G een
enough tinme to renove his workers and drugs fromthe | ocation.

Anot her drug dealer, Mark Frazier, also testified to paying
bri bes to Davenport and Harris, stating that he paid them $2, 000
per week for approximtely six nonths. Mst of these paynents
were arranged when a woman, whom Frazier tentatively identified
as El zy, woul d page Frazier, |leaving on his pager a tel ephone
nunber at the Veterans Adm nistration Hospital, where she worked.
Wien Frazier called the nunber, the woman who answered woul d ask
Frazi er whether he had any noney for Davenport and Harris,
arrange for a neeting place, and receive the noney from Frazier.
Finally, a friend of Elzy testified that El zy had confessed that
she had picked up the noney and had asked her friend not to hate

her for so doing. Mobile phone records corroborated nmuch of the



testinony of both G een and Frazier.

The three appellants were tried on four counts: one count of
extortion under the Hobbs Act, 18 U S.C. § 1951(a), one count of
distribution of a controlled substance under 18 U S.C. § 2 and 21
U S C 8§ 841, and one count each of conspiracy to commt the
substantive violations. Davenport and Harris were convicted on
all four counts. Elzy was convicted of conspiracy to violate the
Hobbs Act and the substantive Hobbs Act violation, but was
acquitted of the drug-related conspiracy and substantive charges.
Davenport and Harris were each sentenced to 360 nont hs
i nprisonnment; Elzy was sentenced to 121 nonths' inprisonnent.

Appel l ants' points of alleged error fall into four broad
categories: (1) the voir dire, (2) evidentiary rulings, (3)
sufficiency of evidence, and (4) sentencing guidelines
cal cul ati ons.

1. Moir Dre

1. Raci al Prejudice

Appel l ants, who are African-Anerican, claimthat the issue
of race was crucial to their case. |In this relation, they
clainmed that they were "set up" by drug dealers G een and
Frazier, who are also African-Anerican, and by the Dallas police
departnent, in part to protect the white police officers who were
actually commtting the alleged extortion. For this reason,
appel lants urge that it was crucial to inquire into the possible
raci al prejudice of persons on the venire, and that the district

court's failure to do so adequately is reversible error. The



trial court responded to appellants' concerns by asking the jury
panel one question regardi ng whether race nm ght prejudice them?3
Appel lants maintain that the district court erred in failing to
conduct unspecified "further inquiry" regarding racial biases of
persons on the venire.

This objection fails fromthe outset because it was wai ved.
(bj ections to the conduct of voir dire nust be made at the tine

it is preformed; otherwise, the voir dire is reviewed only for

plain error. United States v. Birdsell, 775 F.2d 645, 652 (5th
Cir. 1985, cert. denied, 476 U S. 1119 (1986). Al though

appel l ants claimthat they requested additional questions
regarding racial bias, the record does not support their

contention.*?

3 The judge questioned the jury panel as foll ows:
[A]ll of the Defendants are of a different
race fromsone of you. W have African
Anmericans on the panel as jurists [sic] and
Angl os or Hispanics. The point is there are
different races here but would that fact in
any way that you are of a different race from
one or nore of the Defendants bother you or
make it difficult for you to reach a fair
verdict in this case?

4 Specifically, appellants claimthat the follow ng
statenent by counsel constituted a request for further inquiry
regarding racial bias: "M. Anderson had followed up to his
problenms with his wife. | wonder if the Court perhaps woul d ask
t he question has anybody el se had any probl ens?" The Court
replied, "No, | think it is prejudicial to ask that kind of

question. | have asked it very directly | thought and |I have
given them one response. | don't see any point of pounding it
in. | think that is prejudicial."

The record shows that there were two M. Andersons on the
venire panel, one of whom nentioned that he m ght harbor racial
bi as. However, neither nentioned his wife. A third juror,

5



Even if appellants had tinely objected, we find no error in
the district court's conduct. The constitutional requirenent for
gquestions regarding race during voir dire is contained in Hamv.

South Carolina, 409 U S. 524 (1973). |In Ham race was a

prom nent issue in the trial, because the defendant was a
African-Anerican civil rights activist who clainmed that he was
framed by white policenen as a result of racial aninmus. The
court held that, in this context, the trial court refusal to ask
any questions regarding racial prejudice of the persons on the
venire violated due process. 1d. at 527. The Court expanded on

Hamin R staino v. Ross, 424 U. S. 589, 597 (1976), where it held

that a state court was not constitutionally required to inquire
into the venire nenbers' attitudes towards race, sinply because a
crimnal case involved a African-African defendant and a white
victim At the same tine, the Court noted in dicta that it would
reverse, under its supervisory power over the adm nistration of
justice in lower federal courts, a district judges's refusal to
ask such a question in the sane situation. |d. at 597 n.9;

Aldridge v. United States, 283 U S. 308, 315 (1931).

The Ham | ine of Supreme Court cases mandates that the trial

WIlliamLynn Jarvis did nention that he had undergone a grilling
by an attorney during his divorce, and that he had a deep
resentnment fromthat experience, presumably resentnent of
attorneys. The statenent by counsel, quoted above, and the
response to it are thus extrenely vague, because the word "race"
was never used and counsel's statenent regarding M. Anderson's
problenms with his wife do not correspond to any fact in the
record. Accordingly, this objection failed to bring the issue of
further inquiry regarding race to the attention of the trial
court, as required by Fed. R Cim P. 51. See United States v.
Haynes, 573 F.2d 236, 241 (5th Cr. 1978).

6



court ask the venire a question regarding racial bias in certain
situations. The district court below followed this |ine of cases
by asking just such a question. There is no precedent for the
appel l ants' contention that nore than one such question is
necessary. To the contrary, "the trial judge was not required to
put the question [regarding racial bias] in any particular form
or to ask any particular nunber of questions on the subject,
sinply because requested to do so. . . ." Ham 409 U S. at 527
The Ham Court expressly approved asking only one "brief, general™
guestion regarding venire persons' ability to be unbi ased,
regardl ess of the crimnal defendant's race. [|d. at 525 n. 2,
527. The court's single question in this case was obviously
effective, as one juror responded affirmatively when asked
whet her he "woul d have a problem with African-Anericans that
could influence his decision, despite the fact that such an
adm ssi on nust have been difficult in the presence of African-
Aneri can defendants and venire persons. This juror was di sm ssed
by the Court.
In addition, despite appellants' argunent to the contrary,
racial issues were not promnent in this case. Al of the key
W t nesses were African-Anerican, as were the defendants. Only
one witness testified that Geen stated that he actually paid off
white, rather than African-Anmerican, police officers, and there
is no reference to race in appellants' closing argunents.
Appel l ants specifically urge that it was error for the

district court to refuse to question the venire regardi ng any



i ndi vi dual nenber's possible bias toward African-Anmerican police
officers. Gven the broad discretion afforded trial courts in
determ ning the contours of voir dire, especially with respect to

ferreting out juror bias, e.qg., Mi mnv. Virginia, 111 S. C

1899, 1906 (1991); Rosales-Lopez v. United States, 451 U S. 182,

188-89 (1981) (plurality), it would be unreasonable to require a
specific inquiry regarding African-Anmerican police officers when

the trial court has nade inquiries regarding both African-

Anericans in general and police officers in general.® See United

States v. Robinson, 832 F.2d 366, 367-69 (7th Cr. 1987) (tria

court's single, general question regarding racial bias was
sufficient, in the face of defendant's requests for nore detailed
gquestions regarding the role of an African-Anmerican police
officer in the inner city, where defendant was an African-
American vice officer who clainmed that he was an innocent
bystander to the drug deal for which he was charged), cert.
denied, 486 U. S. 1010 (1988). <. Ham 409 U. S. at 527-28
(finding that the requirenent of an inquiry into racial bias is
based on firmy established precedent and the principal purpose
of the Fourteenth Anmendnment, which does not extend to other

bi ases, such as bias agai nst people with beards).

2. Prior Service on Cvil R ghts Jury

5> The question regarding racial bias has al ready been
di scussed at note 2, supra. The trial court also asked the
foll ow ng question regarding bias towards police officers: "Have
any of you ever had any kind of experience with a nenber of the
Dall as Police Departnent that it is so good or so bad that it
woul d in any way affect your ability to be inpartial in this
case?"



Four of the persons on the venire had served as jurors |ess
than one nonth earlier, in a civil rights case agai nst several
Dallas police officers. One of these infornmed the court that the
case involved a false arrest and concluded in a jury verdict for
the plaintiffs. Each nenber of the venire infornmed the Court
that his or her inpartiality in the instant case would not be
affected by the prior service. The trial court then denied
appel l ants' request to ask a few nore questions regardi ng the
factual details of this prior case. Appellants used perenptory
chal l enges to strike all four of these nenbers of the venire, and
now argue that their convictions nust be reversed because of
their inability to further question the four.

The district court's refusal to permt further inquiry into
the nature of the civil rights case on which the four nenbers of
the venire had sat was error. This circuit has |ong recogni zed
that crimnal defendants have a right to inquire into fornmer jury
service by venire nenbers regarding possibly simlar cases.

United States v. Mntelongo, 507 F.2d 639 (5th Cr. 1975). In

Mont el ongo, the defendants' convictions on marijuana charges were
reversed because defendants knew that many nenbers of the venire
had previously served on juries in narcotics cases, yet the

def endants were denied "any opportunity to devel op the nature and
extent of the prior jury service of" those nenbers of the venire.

Id. at 641. Cf. United States v. Henthorn, 815 F.2d 304, 309

(5th Gr. 1987) (declining to apply Montel ongo, by reason of the

fact that only two persons on the venire had prior relevant



servi ce; defendant knew that such service was in a case involving
cocai ne, the sanme drug with which defendant was inplicated; and
def endant could not prove that he had exercised a perenptory
chal | enge agai nst these two).

Al t hough the trial court erred in this respect, its error
was harm ess beyond a reasonabl e doubt. The purpose of the
proposed further inquiry was to acquire additional information
which would either (1) allow a successful challenge for cause or
to permt at least (2) a nore inforned exercise of perenptory
chal l enges. Appellants first claimis that this prior service,
in a case so simlar to the instant case, should have resulted in
di sm ssal for cause; or, alternatively, they argue that it m ght
have resulted in such a dismssal, if they had been permtted to
explore the factual simlarities in nore detail.

In fact, the prior case was not sufficiently simlar to this
case to have justified a challenge for cause. The prior case®
i nvol ved Dallas police officers using unnecessary force and
threats in the course of arresting a Spani sh-speaking theft
suspect and her nei ghbor, who attenpted to help the suspect. The
prior case thus involved police brutality and excessive force
agai nst a theft suspect, rather than any organi zed extortion or

aiding of crimnals involved with drugs;’ furthernore, no

6 The case is Rusher v. Davison, No. 3-88-1421-R (N. D
Tex.). Qur record on appeal has been supplenented with the
conplaint, answer, jury instructions, and verdict in that case.

" Defendants in Rusher were al so accused of arresting the
plaintiff w thout probable cause. The jury found for the
defendants on this issue.

10



W t ness, defendant, or attorney participated in both cases. See

United States v. Miutchler, 566 F.2d 1044, 1044 (5th G r. 1978)

(creating a rule of per se reversal when a defendant is not

al | oned any questioning regarding prior jury service, but only
when the prior case and the instant case "involve the sane

of fense, the sanme prosecuting wtnesses and the sane prosecutor,"
thus | eaving other circunstances to a case-by-case anal ysi s)
(enphasi s added), nodifying 559 F.2d 955 (5th CGr. 1977).

Mor eover, "prior service, even in simlar cases during the sanme
termof court, cannot support a challenge for cause unless it can
be shown that such prior service actually biased the prospective

juror."”™ United States v. Mbley, 656 F.2d 988, 989 (5th Cr

1981). Appellants have not shown actual bias on the part of any
of these four nenbers of the venire or even indicated how their
proposed additional questioning could have illum nated such
actual bias. To the contrary, the court specifically questioned
each of these four nenbers of the venire regardi ng whether their
prior service would affect their ability to be fair in the
i nstant case, and each responded that it would not. It is,
accordingly, clear beyond a reasonabl e doubt that no additional
questioning in the case before the court would have resulted in
excusi ng these venire nenbers for cause.

Appel lants |i kewi se cannot validly conplain that their
ability to use their perenptory chall enges was inpaired by the
trial court's stricken actions. Appellants have acquired, on

appeal, a wealth of new information concerning the venire nenbers

11



in question. Sone, but not all, of this data would |ikely have
been elicited at trial, if further inquiry about them had been
permtted. However, appellants have not pointed out anything

t hey have | earned about these venire nenbers which woul d have
made them any nore pal atable to appellants than at trial, where
they felt inpelled to challenge them perenptorily. As a result,
appel I ants cannot now clai mthat they woul d have accepted these
venire nmenbers as jurors if they had been all owed the further
gquestioning they requested. To maintain otherw se, appellants
woul d have to argue that, although they m stakenly believed that
it was reversible error for the trial court to refuse to sustain
their for-cause chall enge of these venire nenbers they would not
have exercised their perenptory chall enges agai nst these venire
menbers after such refusal. Such a position is not tenable. The
district court's error in refusing to allow further questioning
in this area was thus harnm ess beyond a reasonabl e doubt.

3. Bat son Chal | enges

At trial, appellants objected to three of the governnent's
perenptory chal |l enges, contendi ng that such chall enges were nade

solely on the basis of race in violation of Batson v. Kentucky,

476 U.S. 79 (1986). The district court denied these objections.
Appel  ants now urge that these denials were erroneous wth
respect to two of the venire nenbers in question. The governnent
clainmed that it challenged the first juror, Evelyn Davis, because
she was a defense witness in an enbezzl enment case, and the second

juror, Barbara Robertson, for a variety of reasons, including her

12



attitude during voir dire, famlial and societal status, and
tel evi si on-wat ching habits. Appellants contended that these
reasons were pretextual.® The district court's determnations in

this regard are reviewed only for clear error. United States v.

Bentley-Smth, 2 F.3d 1368, 1372 (5th Cr. 1993).

During voir dire, Davis stated that she was a witness for
the defense in the recent trial of a mnister for enbezzl enent
which resulted in a hung jury. The governnent's attorney stated
that he exercised the perenptory chall enge agai nst Davis because
he was personally acquainted with the mnister's case.
Specifically, the mnister's defense was that the noney in
question mracul ously appeared in his bank account, and that its
appearance was an act of God. The governnent's attorney
expl ained that he did not want anyone on the jury who would
believe such a story. This explanation is obviously race-

neutral .

8 Normally, there are three phases to a Batson claim
First, the appellants nmust nake out a prina facie case that the
perenptory chall enge in question was exercised on the basis of
race. |If this burden is net, the burden shifts to the governnent
to articulate a race-neutral, non-discrimnatory basis for the
challenge. |If this burden is not net, the challenge nust be
disallowed. |If the burden is net, then the burden shifts to the
appel lants to show that the reason given is a pretext. See
Bat son, 476 U. S. at 93-94 (citing Washington v. Davis, 426 U S
229, 241 (1976)); MDonnell Douglas Corp. v. Geen, 411 U S. 792
(1973). In the instant case, both parties contend that the
exi stence of a prima facie case is irrelevant, because the trial
court requested the governnent to articul ate race-neutral reasons
in any event. See United States v. Maseratti, 1 F.3d 330, 335
(5th Gr. 1993), cert. denied, 114 S. C. 1096, 1552 (1994).
Appel l ants do not seriously contend that the explanations offered
are not facially race-neutral, but rather contend that they are
pr et ext ual .

13



Appel l ants counter that this explanation nust be pretextual
since the venire person stated only that she was a witness for
the defense, not that she believed his theory of defense.
However, "the ultimate inquiry for the judge is not whether
counsel's reason is suspect, or weak, or irrational, but whether
counsel is telling the truth in his or her assertion that the

chal l enge is not race-based.” Bentley-Smth, 2 F.3d at 1375. In

this case, it is conceivable that a witness for a defendant
likely believed in his defense. 1In addition, Davis nade a
statenent which inplied that she accepted a version of the
mnister's case different fromthat of the governnent's
attorney.® There is no indication that this reason was
untruthful, and certainly no basis on which to declare clearly
erroneous the trial court's determnation that it was not

pr et ext ual .

The reasons given with respect to the second person on the
venire, Robertson, are nore problematic. Those reasons incl uded
the following: (1) she was the only person who stood up and said
"here" when the clerk called the roll, (2) she had her eyes
cl osed and her head in her hands during voir dire, (3) she was
unenpl oyed, (4) she was single, (5) she had three children, (6)
she had no stake in the comunity, (7) she watched three

"crimnal or cop shows," (8) her eye contact was strange, and (9)

° Davis stated that the case involved "a young m nister
where a banker had put noney in an account and he said he had
gone back several tines to correct themand they said [']No, it
is yours' and so finally he just spent it."

14



her body | anguage indicated that she wanted to be on the jury.
Reasons (3) through (6) are particularly troubling in that they
are comon traits which have no obvious rel evance to the case
being tried and which, when used as a group, nmay have a disparate

inpact on mnorities. See Hernandez v. New York, 500 U S. 352,

363 (1991) ("If a prosecutor articulates a basis for a perenptory
chal l enge that results in the disproportionate exclusion of
menbers of a certain race, the trial judge may consider that fact
as evidence that the prosecutor's stated reason constitutes a

pretext for racial discrimnation."); see also Wlie v. Vaughn,

773 F. Supp. 775, 777 (E.D. Pa. 1991) ("Perenptory strikes on the
basis of unenpl oynent should . . . be considered suspect.").
Addi tional evidence indicates that at |east sone of the reasons
given were pretextual. For exanple, reason (5) is inconsistent
wth reason (6) -- seemngly nothing would give a person a
greater stake in the comunity than having close rel atives,
especially children, in that community. These factors could
justifiably have led the district court to be suspicious of al
of the governnent's expl anations for chall engi ng Robertson.
Several other reasons are, however, nore substantial. For
exanpl e, the governnents' attorney stated that he did not want a
juror who wat ched "cop" shows on tel evision, because such jurors
m ght apply rules they learned fromtelevision, rather than as
instructed by the judge. The appellants responded by theorizing
that this explanation nust be a pretext since many of the jurors

must wat ch such shows. Although the fact that a proffered reason

15



woul d apply equally to another venire nmenber who is not
chal l enged is strong evidence that the reason is a pretext.

E.qg., Jones v. Ryan, 987 F.2d 960, 973-74 (3d Cr. 1993).

Appel l ants here present only specul ation, rather than evidence,
t hat other venire nenbers watched such shows. Moreover,

appel l ants do not claimthat any other person on the venire had
t he sanme conbi nation of factors which the governnments cited for

chal | engi ng Robertson. See United States v. Cobb, 975 F.2d 152,

155-156 (5th Gr. 1992) (accepting as race-neutral prosecutor's
reasons for chall enging African-Anerican nenbers of the venire,
whi ch included age and ot her factors, despite the prosecutor's
failure to challenge other jurors of the sane age); More v.

Keller Indus., Inc., 948 F.2d 199, 202 (5th G r. 1991) (finding

that when a party gives nmultiple reasons for challenging a person
on the venire, "the existence of other jurors with sone of their

i ndi vi dual characteristics does not denonstrate that the reasons
assi gned were pretextual").

In addition, because intuition can be a sufficient ground,
standi ng al one, on which to base a perenptory challenge, Bentley-
Smth, 2 F.3d at 1374-75 & n. 6, Robertson's unusual behavior in
answering the roll call, holding her head in her hands during
voir dire, and "body | anguage" could all be sufficient reasons to
exercise a perenptory challenge. "Eye contact" is a specifically
approved legitimate basis for a challenge. [d. at 1374 (citing

Polk v. Dixie Ins. Co., 972 F.2d 83, 86 (5th Cr. 1992) (per

curianm) (collecting cases), cert. denied, 113 S. C. 982 (1993).

16



Thus, despite the presence of highly suspicious factors in the
governnent's explanation for challenging this venire nenber, the
governnent al so offered several legitimte reasons. Because the
trial court's determnation that the reason was not pretextual is
"a pure issue of fact, subject to review under a deferenti al
standard," Hernandez, 500 U. S. at 364; Batson, 476 U S. at 98
n.21, that determ nation should be upheld in the presence of the
evidence in this case. This is especially true because the trial
court, unlike the appellate court, personally viewed and heard
the voir dire, and therefore is in a nmuch better position to
assess the validity of the governnent's explanation with respect
to Robertson's behavior at the proceedings.

[11. Evidentiary Rulings

1. Testi nony of Yong Han Lee

At trial, appellants offered the testinony of Yong Han Lee
regarding his interrogation by Dallas police. The proffered
evi dence, contained in Lee's affidavit, indicates that nenbers of
the Federal Bureau of Investigation and the Dallas police
questioned Lee about his association with appellants and whet her
he had | aundered noney for them all of which he strenuously
deni ed. Later, under suspicious circunstances, Lee bought
el ectronic itens on several occasions fromundercover police
officers. Lee was then arrested and questi oned agai n about
appellants. He was told that he was |ying and woul d be
prosecuted if he did not cooperate. The district court refused

to allow introduction of this testinony at trial, finding it

17



irrelevant or, alternatively, excludible under Fed. R Evid. 4083.
The exclusion of this evidence is reviewed for abuse of

di scretion. E.g., United States v. Fortenberry, 919 F.2d 923,

925 (5th Gr. 1990) (collecting cases).

Appel lants maintain that Lee's testinony would show
prosecutorial overreaching by the governnent, which, in turn
i ndi cates the bias of the governnment w tnesses and the weakness
of the governnent's case. However, Lee's testinony is not
relevant to the bias of any governnent witness. Even if the
gover nnment conducted an unduly aggressive interrogation of Lee,
t hat does not necessarily indicate that it was unduly aggressive
in questioning any of the witnesses who did testify for the
governnent.® Simlarly, assum ng that Lee was subjected to
overzeal ous investigation by the governnent agents in question,
evi dence of that fervidness is not relevant to how they conducted
their investigation with respect to other witnesses. Fed. R
Evid. 404(b) ("Evidence of other . . . acts is not admssible to
prove the character of a person in order to show action in
conformty therewith.").

Finally, appellants assert that Lee's testinony was
adm ssi bl e evidence, because the overreaching displayed with
respect to Lee evidences that the governnent realized that it had

a weak case against appellants. A simlar logic is endorsed by

10 1ee did testify to sonme other matters on behal f of the
appel l ants. The appellants do not contend that his experience
wth the | aw enforcenent officers left him biased agai nst
appel | ant s.
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VWi nst ei n. See 1 JAcK B. WEINSTEIN & MARGARET A. BERGER, VI NSTEIN S

EvipeEnce T 401[5] (1993) (citing McQueeney v. W1 mngton Trust

Co., 779 F.2d 916, 921 (3d Cr. 1985) (holding that evidence that
a party suborned perjury is relevant to show that such party's

case is weak). But cf. Enpire Gas Corp. v. Anerican Bakeries

Co., 840 F.2d 1333, 1341 (7th Cr. 1988) (holding that a party's
W Il ful m sconduct during discovery was properly excluded, by
reason of the marginal relevancy of the docunments willfully

wi thheld). Under this theory, Lee's testinony is marginally
relevant to show that the governnent believed its own case was
weak. Nevertheless, the relevancy here is especially attenuated,
since Lee's affidavit does not show any direct or explicit
overreaching by the governnent, but requires the inference that a
sting operation was rigged in order to incrimnate Lee falsely,
and thus to further the governnent's case agai nst appell ants.

As noted by the district court, however, the rel evancy of
this testinony was substantially outweighed by its tendency to
confuse the trial's central issues and waste tine.!* Adnmtting
this testinony regarding this collateral issue would have
resulted in a "mni-trial" of Lee's theft charge and the reasons
for the sting operation which precipitated it. The district
court reasonably concluded that addressing all these issues would

take up an excessive anount of tinme, as well as confusing the

11 See FED. R EviD. 403 ("Although rel evant, evidence may be
excluded if its probative value is substantially outwei ghed by
t he danger of unfair prejudice, confusion of the issues, or
m sl eading the jury, or by considerations of undue del ay, waste
of time, or needl ess presentation of cunul ative evidence.").
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jury, diverting as it would, their attention fromthe guilt or

i nnocence of the appellants to the guilt or innocence of Lee.
Conmbi ned with the tenuous rel evance of this evidence, as well as
its potential to waste the jury's tinme and cause confusion,
rendered its exclusion well wthin the wde discretion afforded
district courts in matters regarding admssibility of evidence.

2. Rodney Mller's Disnissal O der

At trial, appellants noved to introduce into evidence a
certified copy of the order dism ssing a weapons charge agai nst
Rodney M| ler, a governnent wi tness. The order indicates that
the dismssal is "per Chief Rathburn,” the Dallas chief of
police.' Appellants proffered this docunent to show t hat
MIler's gun charges were dism ssed by the police in exchange for
his providing themw th evidence agai nst appellants. The trial
court refused to admt this docunent, on the grounds of rel evancy
and because it would unduly confuse the jury.

When appel |l ants noved for the adm ssion of this order,

MIler had already testified regarding the charge specified in
it. He stated that he was arrested for carrying a gun, but that,
in actuality, he never possessed the gun, and that the police who
clainmed otherwise were lying. He further testified that he did

not know why the case was dism ssed "per Chief Rathburn," but

12 No copy of this dismssal has been provided to this
court, either as part of the record of the proceedi ngs bel ow, or
as a supplenent. However, only the admssibility of the
docunent, rather than its content, is disputed. Accordingly, we
reach the question of its admssibility, presumng its content to
be as represented by counsel at trial.
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that the dism ssal was based on his innocence and had nothing to
do with his testinony regardi ng appel | ants.

Under these circunstances, the tendered order was not proper
i npeachnent evidence. M ler never denied that the charges
agai nst himwere dismssed "per Chief Rathburn." He sinply
mai nt ai ned that the charges were di sm ssed because they were
unfounded and that he knew nothi ng about Chief Rathburn. In this
situation, the evidence that charges were dism ssed "per Chief
Rat hburn," did not tend to indicate anything about Rathburn's
veracity.

Appel l ants further argue, however, that the evidence is
adm ssible as indicating MIler's bias, because the police
departnent had his charges dropped in exchange for information
agai nst appellants. This argunent fails because MIller's own
testinony | eaves the inpression that the charges were dropped
upon the request of the police departnent.®® The order nerely
reiterates that the charges were dropped upon police request, so
the order itself was cunul ative and properly excl udabl e under

Rul e 403. See United States v. Garza, 574 F.2d 298, 301 (5th

Cr. 1978) (holding that when the terns of a wtness's agreenent
with the governnent are brought out in testinony, the court may
properly withhold all tangi ble evidence related to this agreenent

fromthe jury deliberations) (dicta).

B3 1n fact, although the docunent was not admtted,
appel l ants' counsel referred to it in his closing argunent,
W t hout objection: "Rodney MIler got a gun case in July of 1991
That gets dism ssed 'Per Chief Rathburn' like that."
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3. | nproper Bol stering

At trial, Reed Prospere, a | awer who had represented two
governnment w tnesses, Green and one of his workers, Kevin Hardge,
testified as to certain statenents nade by those witnesses. On
cross-exam nation, the follow ng exchange took pl ace:

Q But you are not going to tell this jury

that you have never had clients to lie to

you, are you?

A No, | have had clients lie to ne.

Q On many cases?

A More than rarely. Let ne put it that

way.
On redirect exam nation, he was asked if he had any reason to
think that the two governnment witnesses lied to him He tw ce
stated that he had sone i ndependent source of information to
corroborate the statenents of the two witnesses. The entire

exchange is set out in the margin.'* Both tinmes Prospere was

14

Q M. Prospere, do you have any reason to believe these
two people lied to you?

MR. PARKER  Your Honor, | object to that.

THE COURT: Overrul ed.

A Ladi es and gentlenen, let nme say this and M. Parker
asked nme concerning talking to M. Hale [a Dallas police
investigator]. | had been -- | was aware of the fact and

had i nformation that Cruiser and Bruiser [street nanmes for
Davenport and Harris] were getting protection noney --

MR. PARKER  Your Honor, | amnot sure this is
respondi ng to the question.

THE COURT: | agree it is not responsive | think, M.
Prospere, if you could answer the question.
A Let me just say this. | took every step legally and

forensically possible to i ndependently cooperate [sic] in ny
m nd that these individuals were telling us the truth on the
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interrupted by objections, and he was never allowed to state the
nature of his corroborating information or its source.

The practice of introducing evidence to support a witness's
character for truthfulness or veracity is limted to situations
in which that witness's character for truthful ness or veracity
"has been attacked by opinion or reputation evidence or

otherwise." Fed. R Evid. 608(a)(2); United States v. Price, 722

F.2d 88, 90 (5th G r. 1983). |In the instant case, appellants
chal | enged Green's and Hardge's character for truthful ness when,
on cross-exam nation, they asked Prospere whether his clients
ever lied to him and he answered affirmatively.

It is therefore clear that had Prospere stated that he
bel i eved Green and Hardge because they were truthful in his
opi nion or had a reputation for truthful ness, appellants could
not have properly objected on the basis of Rule 608(a)(2).
However, the reason Prospere gave, that he had corroborating
intelligence fromanother source, created a hearsay problem
Even so, the adm ssion of this statenent, not made by the
declarant while testifying at the trial, did not constitute

reversible error. It was admi ssible, not for the truth of the

issues that we ultimately went to Ronnie Hale with and that

had been -- | had a source other than the individuals
Maurice Green --
MR. LESSER  Bol stering, Your Honor. | object.
THE COURT: | think the question is answered

MR, WLLI AMSON: Yes, sir.
MR. LESSER W request the latter part be stricken.
THE COURT: | think the question and the answer was
responsi ve enough in that I won't strike it.
The subj ect was not broached agai n.
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matter asserted, but to explain why Prospere believed the
statenents of these two defendants -- a question which
appel l ants' counsel had raised on cross-exam nation. See Fed. R
Evid. 801(c). |In addition, appellants failed to object tinely on
the basis of hearsay, and therefore waived their right to do so.
Any effects of Prospere's statenents were also mtigated, since
the trial court never permtted themto be fleshed out in any
detail.

Second, even if the objection were sufficient and the
testi nony shoul d have been stricken, the failure to do so was
harm ess. As already related, Prospere was cut off before he was
allowed to give any details of the alleged information, its
source, or its nature. Moreover, the governnent presented
substanti al evidence, including tel ephone records, corroborating

the statenents of Green and his co-worker. Cf. United States v.

Church, 970 F.2d 401, 408-09 (7th Cr. 1992) (adm ssion of
hear say evi dence not plain error where other evidence tended to

show the sane facts), cert. denied, 113 S. C. 1009 (1993).

Finally, appellants thenselves mnimzed the inpact of this
testinony by intentionally eliciting from another of the
governnment w tnesses' attorneys that Prospere did not believe his
clients' statenents regardi ng Davenport and Harris until he read
about it in the newspaper. In other words, appellants evoked
froma different attorney a hearsay statenent al nost identical to
the statenent by Prospere to which they now object. Because the

simlar statenent which appellants elicited was al ready before
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the jury, any inpact which the simlar statenent by Prospere had
could only have been m ni nal

| V. Suf ficiency of Evidence d ains

Each appellant clainms that the evidence presented agai nst
himor her is insufficient to support that appellant's
convictions. |In assessing appellants' clains that the evidence
was insufficient to convict them "the relevant question is
whet her, after viewng the evidence in the |light nost favorable
to the prosecution, any rational trier of fact could have found
the essential elenents of the crinme beyond a reasonabl e doubt."

Jackson v. Virginia, 443 U. S. 307, 319 (1979).

1. Hobbs Act d ai ns

Appel l ants allege that the district court's instruction
regarding interstate comerce was defective and, additionally,
that the evidence adduced at trial was insufficient to show an
effect on interstate comerce necessary for conviction under the
Hobbs Act counts (1 and 3). Finally, they argue that ill egal
drug business is not the type of interstate conmmerce that the
Hobbs Act was intended to protect.

The Fifth GCrcuit has adopted the "depletion of assets”
test. Esperti v. United States, 406 F.2d 148, 150 (5th Cr.),

cert. denied, 394 U S. 1000 (1969). Under this theory, taking

nmoney away from a business engaged in interstate commerce
obstructs, delays, or affects comerce, as required for a Hobbs
Act violation. 1d. The evidence at trial showed that the

def endants took noney away from Green's and Frazier's drug
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busi nesses. This court has previously held that "drug

trafficking affects interstate commerce.” United State v. Gll o,

927 F.2d 815, 823 (5th Cr. 1991). This holding was based on a
detail ed Congressional finding to that effect. 21 US. C 8§
801(3) & (4). The extortion at issue here, which depleted funds
ot herwi se avail able for drug trafficking, therefore inpeded
interstate commerce sufficiently to inplicate the Hobbs Act.
Evidence at trial showed that the extorted funds were business

funds. See United States v. Boul ahanis, 677 F.2d 586, 590 (7th

Cr. 1982) (applying depletion of assets theory to extortion of
an individual business owner, based on depletion of business
assets, when the extortion targeted business activities); United

States v. Brown, 540 F.2d 364, 373 (8th Cr. 1976) ("Extortion

practiced upon the principals of a business is clearly harnful to
t hat business and a resulting interference wwth interstate
commerce in any way or degree is outlawed by the Hobbs Act.").
Therefore, we need not deci de whether the depletion of assets
theory applies to individuals as well as businesses. Conpare

Jund v. Town of Henpstead, 941 F.2d 1271, 1285 (2d Gr. 1991)

(finding that depletion of individuals' assets |eaves themwth
| ess noney to spend on itens involved in interstate commerce,

thereby fulfilling Hobbs Act requirenents); United States v.

Cerilli, 603 F.2d 415, 424 (3d Cr. 1979) (approving depletion of

assets theory with respect to individuals), with United States v.

Matt son, 671 F.2d 1020, 1024 (7th Gr.) (finding insufficient

nexus with interstate commerce where victim who worked for a
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busi ness engaged in interstate commerce, paid a $3,000 bribe to

receive his electrician's license), cert. denied, 459 U S. 1016

(1982).

The jury was also instructed that it could find a connection
to interstate commerce if appellants' activities allowed the
victins' illegal activities to continue. Appellants did not
tinely object to this instruction; hence, it is reviewed only for

plain error, United States v. Wllians, 985 F.2d 749, 755 (5th

Cr. 1993), that is, an act "so clearly erroneous as to result in

a likelihood of a grave mscarriage of justice." United States

v. Birdsell, 775 F.2d 645, 651-52 (5th Gr. 1985) (quotation

marks and citations omtted). The instruction was not clearly
erroneous. The inference that the Hobbs Act applies to positive
as well as negative effects on comerce is supported by United

States v. Anbrose, 740 F.2d 505, 512 (7th Gr. 1984) (finding

that the Hobbs Act punishes "extortion that pronotes ill egal
comerce as well as extortion that retards | egal commerce"),

cert. denied, 472 U. S. 1017 (1985), and by the plain | anguage of

t he Hobbs Act, which applies to "[w] hoever in any way or degree

obstructs, delays, or affects commerce . . . ." 18 U S. C 8§
1951(a) (enphasis added). Simlarly, the plain | anguage of the
Act, quoted above, does not support a limtation to |egal or
| egitimate conmerce, as appellants argue, but rather defines

"commerce" as "all commrerce" occurring within certain

geographical limtations. 18 U S.C 8 1951(b)(3) (enphasis

added). The Hobbs Act, therefore, enconpasses conmerce which is
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entirely illegal. Anbrose, 740 F.2d at 511-12 (extortion

affecting narcotics trafficking); United States v. Hani gan, 681

F.2d 1127, 1131 (9th Cr. 1982) (kidnap and robbery of illega
aliens), cert. denied, 459 U S. 1203 (1983).

Appel  ant El zy nmakes additional argunents regardi ng her
Hobbs Act-rel ated convictions, the only charges of which she was
convicted. She clainms that there was no evi dence that she knew

about the conspiracy or agreed to commt a crine, both elenents

required for conviction of conspiracy. See United States v.
Thomas, 768 F.2d 611, 615 (5th G r. 1985) (collecting cases).
Simlarly, Elzy clains that the evidence was insufficient to
convict her of aiding and abetting the Hobbs Act violation, since
she did not know ngly associate with a crimnal venture,
participate in that venture, and intend to nake that venture
succeed.

Vi ewed nost favorably to the governnent, the evidence
agai nst Elzy consisted of the following: (1) She was told by
Davenport to pick up a package from G een and not to say anything
when she did so; (2) after obtaining the package, she counted the
noney in it -- about $5,000 -- at Davenport's direction; (3) she
was present with Davenport and Harris when G een made one of his
weekly paynents to them (4) Frazier made his weekly paynents for
Davenport and Harris to Elzy; and (5) these paynents were made
when soneone would call Frazier's beeper, entering a nunber at
the hospital where El zy worked. Frazier would call Elzy, who

woul d ask Frazier if he had noney for Davenport and Harris,
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arrange for a nmeeting, and pick up the $2,000 paynents; and (6)
after these events, Elzy told a co-wrker that "she was the one
who picked up the noney and don't hate her for what she did."
(R VIII-76).

Thi s evidence shows that El zy repeatedly partici pated over
an extended period of tinme in collecting | arge paynents of cash
for Davenport and Harris under highly suspicious circunstances,
and that she felt guilty for having done so. Moreover, rather
than being a nere passive bystander, she actively participated in
arranging the tinme and place of paynents and then personally
collected them As a result, Elzy's conduct does not constitute
merely "a climate of activity that reeks of sonething foul,b"

whi ch woul d be insufficient for conviction. United States v.

Jackson, 700 F.2d 181, 185 (5th Cir.), cert. denied, 464 U S. 842

(1983). Rather, this evidence supports the jury's finding that
El zy knew of the conspiracy and extortion and took affirmative
steps to facilitate them She had obviously been told or had
deduced that Frazier was required to nake weekly cash paynents to
Davenport and Harris, and that such paynents were to be nade to
her surreptitiously. These perm ssible inferences are sufficient
to support her convictions.

The evidence against Elzy is simlar to that against the

defendant in United States v. Leed, 981 F.2d 202 (5th Gr. 1993).

This court found the evidence against Leed sufficient to support
conviction of conspiracy to possess a controlled substance, where

Leed (1) had received detailed information regarding the
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transaction in question -- where it would occur, what car to
drive, what signals to give, and what the purchase price was; (2)
had obvi ously conmuni cated wi th co-def endant who prearranged the
transaction; and (3) knew that the operation was covert, as
evi denced by his having disguised the noney and havi ng | ooked
around before identifying hinself. 1d. at 205

In the instant case, the evidence also reveal ed that Elzy
had received information regardi ng the paynents to be nmade by
Frazier, was in frequent conmunication with Davenport and Harris,
and knew that the operation was covert. |In addition, the jury is
permtted to infer that Davenport and Harris would not have
entrusted the collection of tens of thousands of dollars in
extortion noney to Elzy, if she were in fact unconnected to the

conspiracy. Cf. United States v. Pruneda- Gonzal ez, 953 F.2d 190,

196-97 (5th Cr. 1992) (noting that jury could infer that

def endant knowi ngly and intentionally joined crimnal venture
when he acconpani ed conspirators on tasks vital to crimnal
activity, which indicated know edge of and participation in that
crimnal activity); United States v. Chavez, 947 F.2d 742, 745

(5th Gr. 1991) (stating that jury "was entitled to consider the
unl i keli hood that the owner of . . . a large quantity of
narcotics would all ow anyone not associated with the conspiracy
to be present during the[ir] unloading”). 1In short, the jury
could rationally conclude, based on the evidence presented to it
-- Elzy's repeated conduct, over an extended period of tine, of

surreptitiously arranging for the receipt, and actually
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recei ving, |large anmounts of cash for two people she knew to be
police officers -- that Elzy knew of and voluntarily joined in
the illegal activities of Davenport and Harris. Her "confession"
to her co-worker further supports the jury's concl usion.

2. Conspi racy and Aiding and Abetting the Drug Counts

Davenport and Harris contest the sufficiency of the evidence
agai nst themrespecting the conspiracy and ai ding and abetting
counts, claimng that there was insufficient evidence of their
specific intent to distribute narcotics to support conviction on
either count. In reviewing a jury verdict for sufficiency of the
evi dence, the evidence nust be considered in a manner nost
favorable to the governnent. Jackson, 443 U. S. at 319. Wen so
regarded, it is clear that the evidence was sufficient to
convince a jury that appellants had the requisite intent beyond a
reasonabl e doubt. Not only did appellants extort noney fromthe
drug deal ers (which appellants correctly note could only have a
detrinental effect on their business), but they also returned
sone of the drugs seized to the drug dealers, refrained from
arresting or harassing the dealers or their custoners, and even
war ned them of an inpending | aw enforcenent raid. Thus, the
appellants, in addition to having a financial stake in the
conti nui ng success of the drug operation, also took affirmative
steps to support the operation. Fromthis set of facts, intent

to further its goals can be inferred. See United States v. Ruiz,

905 F. 2d 499, 505-06 (1st G r. 1990) (finding evidence sufficient

to support drug conspiracy charge against police officer who
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ai ded drug dealers by refraining fromarresting them warning
them of inpending raids, and perform ng other services).

V. Sent enci ng Gui del i nes | ssues

1. Davenport's and Harris' Base Ofense Level
Cal cul ati on

Sentencing in this case was properly based on the United
States Sentencing Guidelines ("U S.S.G") pronul gated i n Novenber
1990. For sentencing, the trial court grouped offenses
pursuant to U S.S.G 8§ 3D1, with the result that defendants were
sentenced according to the offense | evel of the nost severe
offense. U S S .G § 3D1.3(a). For Davenport and Harris, the
nost severe of fense was conspiracy to distribute crack cocaine, a
violation of 21 U S.C. 8 846. The appropriate guideline for this
offense is 8§ 2D1.4, which refers back to 8 2D1.1 and requires a
determ nation of the quantity of drugs involved. Application
Note 2 to 8§ 2D1.4 governs the drug quantity calculation in the
i nstant case:
Where there is no drug seizure or the anobunt
sei zed does not reflect the scale of the
of fense, the sentencing judge shal
approxi mate the quantity of the controlled
substance. In nmaking this determ nation, the
j udge may consider, for exanple, the price
generally obtained for the controlled
substance, financial or other records,
simlar transactions in controlled substances
by the defendant, and the size or capability
of any | aboratory invol ved.

Follow ng this note, the district court calculated the quantity

of drugs, as follows:* (1) Appellants received about $80,000 in

15 Appel l ants contend that no anount of drugs could be
reasonably cal cul ated, and, therefore, the offense | evel should
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proceeds from crack cocaine sales; (2) crack cocaine sells for
approxi mately $50 per gram (3) therefore, appellants facilitated
at least 1.6 kilograns in crack cocaine sales; (4) and finally,
because several of these calcul ations were uncertain, appellants
woul d be sentenced based on a quantity of crack (cocai ne base)
bet ween 500 and 1,500 grans, which yields a base offense | evel of
36 under U.S.S.G 8§ 2D1.1(c)(4). The only error in this
calculation is that the evidence indicated that the val ue of
crack cocai ne was actually $100 per gram However, this error is
harm ess beyond a reasonabl e doubt, because it results in a

cal cul ation of 800 granms of crack, well within the range for

whi ch appell ants were sentenced. 16

have been determ ned on sone other basis. The only case which
they cite in support of this proposition, United States v.
Perrone, 936 F.2d 1403, 1419, clarified on rehearing, 949 F.2d 36
(2d Cr. 1991), addressed the highly unusual circunstance in

whi ch there was no basis to calculate a drug quantity.
Specifically, there was no evidence "of any conversations about

t he anbunt of drugs that were going to be manufactured or sold,

no records of past sales, [and] no noney." 936 F.2d at 1419
(enphasis added). In the case before the court, there was anple

evi dence of the anobunt of drug noney used to pay off appellants.
In such situations, the Guidelines clearly instruct the
sentencing court to use the anobunt of noney to approximate the
anount of drugs. Application Note 2 to U.S.S.G § 2D1. 4.
Furthernore, the conversion fromnoney to drugs was reasonabl e,
in that appellants were extrenely famliar with drug sales by the
dealers, certainly knew that the dealers sold crack, and in al

i kel i hood were famliar with their prices.

1 The district court sentenced appellants on the basis of
the quantity of drugs the deal ers woul d have been required to
sell in order to raise the extortion noney paid appellants. In
affirmng the district court, we express no opinion regarding the
governnent's contention at trial that appellants' sentences could
have been founded on the total quantity of drugs sold by the
deal ers whil e under appellants' extortion-induced protection.

See United States v. Collins, 972 F.2d 1385, 1413 (5th Cr. 1992)
(district judge convicted of receiving a bribe in exchange for a

33



2. El zy's Base Ofense Level Cal cul ation

El zy' s nost serious offense was ai ding and abetting
extortion under the Hobbs Act, 18 U S.C. 88 2 & 1951(a). Under
US S G 8 2X2.1, aiding and abetting is punished in the sane
manner as the underlying offense. The section applicable to this
particul ar Hobbs Act violation is 8 2Cl.1. See U S . S.G § 2EL.5.
The district court found that the bribe in question facilitated
the distribution of crack cocaine, and therefore applied 8§ 2X3.1
and sentenced El zy as an accessory after the fact to the drug
crime. See US S G 8 2Cl.1(c)(1). Elzy objects, claimng that
she, unlike Davenport and Harris, did not know the purpose of the
extortion schene and coul d not reasonably have known the anobunt
of drugs, or even the type of drugs, involved in the schene.

No evi dence regarding Elzy's invol venent with or know edge
of illegal drugs was adduced at trial. This fact is reflected in
the jury verdicts of acquittal on both drug-rel ated charges.
However, the district court had additional information avail able
to it at sentencing. Elzy nmade a statenent to investigators,
admtting that she believed G een and Frazier were drug deal ers,

for the reason that they were paying off Davenport and Harris.?'’

nmore | enient sentence, could be sentenced based on the total
anount of drugs involved in the offense for which the sentence
was being given), cert. denied, 113 S. C. 1812 (1993).

7 First, the investigator was asked, "And Ms. Elzy
identified that she knew t hese people were known to be drug
dealers?" To this inquiry he replied, "No." Later, he was
asked, "And [Elzy] didn't tell you they were drug deal ers?" The
i nvestigator replied, "She said she believed that they were drug
deal ers. She said, 'Wiy else would they be paying M. Davenport
and M. Harris?' " These two hearsay statenents are the only
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There was no testinony whatever regardi ng her know edge of the
type of drug involved. The district court realized this
uncertai nty when he pronounced sentence on El zy:
It is clear to ne that Ms. Elzy knew
that this conspiracy for extortion and this

extortion with which she was convi cted of
ai ding and abetting, knew that it had to do

wth illegal drugs. Wat is not as clear is
whet her she knew how nmuch or what she coul d
reasonably have foreseen. In ny

judgﬁent she is charged properly and properly

assessed in the Probation Oficer's Report

wth foreseeing at least, that is that there

woul d be distributed in the conspiracy to

distribute at |east 500 grans and up to 1.5

Kilos . :
We find clearly erroneous the district court's determ nation that
El zy coul d have foreseen that at | east 500 grans of crack cocai ne
woul d be distributed. It may have been reasonabl e, based on
El zy's I evel of involvenent in the extortion schenme, to concl ude
t hat she coul d have reasonably foreseen the full $80, 000 anmount.
However, the connection to a specific quantity of a specific type
of drug is sinply too tenuous.

W are mndful of the rule that a sentence may be grounded

on conduct for which Elzy was acquitted, such as the drug

conspiracy. E.g. United States v. Carreon, 11 F.3d 1225, 1241

(5th Gr. 1994). However, the applicable Sentencing Cuideline
all ows the sentencing court to base sentence only on rel evant
conduct, defined in part as "acts and om ssions conmtted or

ai ded and abetted by the defendant, or for which the defendant

evi dence which indicates in any way El zy's know edge of any
connection between her acts and the drugs.
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woul d be otherw se accountable . . . ." US S G § 1B1.3 (1990).
It is clear fromthe evidence that El zy neither commtted nor
ai ded and abetted any drug offense. These are crines which
require specific intent that drugs be possessed or distributed,
yet, at best, Elzy inferred only that the victins of her crines
were drug dealers. The records is sinply devoid of evidence that
she specifically intended that a drug or violations should occur.
The only renmai ning question, then, is whether her co-
conspirators' conduct with respect to the drugs was so reasonably
foreseeable to her that she is responsible for it. W find that
it was not. This court has repeatedly held that, even when a
defendant is convicted of a conspiracy to distribute drugs, his
or her sentence nust be based on distribution of a quantity of
drugs by co-conspirators, if that quantity was reasonably

f oreseeabl e to the defendant. United States v. Maseratti, 1 F.3d

330, 339-40 (5th Cr. 1993) (the entire anount of drugs involved
in the conspiracy may not be used as the point of departure in
cal culating the sentence of a defendant convicted of conspiracy,

but only the anount reasonably foreseeable to then); United

States v. Mtchell, 964 F.2d 454, 457-61 (5th Cr. 1992) (sane);
United States v. Puma, 937 F.2d 151, 159-60 (5th Gr. 1991)

(sanme). In the present case, Elzy was acquitted of conspiracy to
di stribute crack cocaine. There was no evidence to concl ude that
she had participated in such a conspiracy, even if the | ower

st andard, preponderance of the evidence, were enpl oyed for

sentenci ng purposes. Carreon, 11 F.3d at 1241. Yet, even if she
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had been convicted of such a conspiracy, the record is also
devoi d of evidence that she could have foreseen either the type
of drug (crack cocaine) or the quantity thereof (at |east 500
grans) for which the district court held her responsible. The
single fact she inferred, that the victins of an extortion schene
carried out by police officers patrolling a poor nei ghborhood
were nost |ikely drug deal ers, cannot support a finding that it
was foreseeable to her that the extortion furthered the
distribution of at |east 500 grans of crack cocai ne.

Accordi ngly, such appellant's sentence shall be vacated and her
case remanded to the trial court for resentencing.

3. Enhancenent for Abuse of Position of Trust

Appel | ants Davenport and Harris object to a two-|evel
enhancenent for abusing a position of trust, arguing (1) that
such abuse is inherent in the definition of a Hobbs Act
violation, (2) that one of the grouped violations for which they
were sentenced, was under U S.S.G 8§ 3D1.1, and (3) that the
enhancenent is, therefore, illegitinmte. However, the
Sentenci ng CGuidelines specifically address this issue, resolving
it in favor of allow ng the enhancenent inposed by the trial
court. Application Note 3 to U S.S.G 8§ 2Cl1.1 (the guideline
governi ng the Hobbs Act violation) states, "Do not apply 8 3Bl1.3

(Abuse of Position of Trust or Use of Special Skill) except where

the offense level is determ ned under 82Cl1.1(c)(1) or (2)"

(enphasi s added). Since appellants were sentenced under

8§ 2Cl.1(c)(1), the enhancenent applies. United States v.
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&onzal ez, 16 F.3d 985, 991-92 (9th Cr. 1993) (affirmng
enhancenent for abuse of position of trust for INS agent who
received a bribe to allow drugs to cross the border); United

States v. Cark, 989 F.2d 447 (11th Gr. 1993) (affirm ng an

enhancenent for abuse of position of trust where a police officer
was convicted of accepting bribes to protect a drug transaction).
This court has previously followed the official conmmentary to the

Sentencing Guidelines in United States v. Guerra, 962 F.2d 484,

486 (5th Gr. 1992), and United States v. Arell ano-Rocha, 946
F.2d 1105, 1108 (5th G r. 1991).

4. Enhancenent for use of a Wapon

Appel  ants Davenport and Harris were given a two-1|evel
i ncrease for use of a firearmduring the conm ssion of the
of fense, under § 2D1.1(b)(1). They assert that this enhancenent
was erroneous, inasnmuch as (1) carrying a firearm was sinply a
part of Davenport's and Harris' duties as police officers, and
(2) it was clearly inprobable that the guns in question were
connected to the offense. Both contentions are wi thout nerit.

Although it is true that the officers carried the guns as an
incident to their status as peace officers, and that such status
(or the appearance thereof) is one of the elenents of a Hobbs Act
vi ol ation, the Hobbs Act may easily be violated by a public
official who is not required to carry a weapon. As a result, the
gui del i nes applicable to the Hobbs Act do not assune that a
firearmis involved. A Hobbs Act violation commtted by a person

wth a firearmis reasonably considered nore severe and dangerous
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than one conmtted w thout such a weapon; consequently, the
enhancenment is valid.

The Sentencing Cuidelines provide for a two-|evel
enhancenent whenever a firearmis possessed during the comm ssion
of a drug offense. U S.S.G § 2D1.1(b)(1). Application Note 3
states that "[t] he adjustnent should be applied if the weapon was
present, unless it is clearly inprobable that the weapon was
connected with the offense.” The trial judge's determ nation
that appellants failed to prove that the firearns were unrel ated
to the extortion is not clearly erroneous. |Indeed, both
appel l ants' guns appeared to facilitate their crinmes, especially

t he ki dnapping of two of their victins. See United States V.

Sivils, 960 F.2d 587, 596 (6th Cr. 1992) (affirmng the
enhancenent for possession of a gun by a police officer who was
on duty at the tinme of the crinme in question, and therefore was

required to possess a firearn); United States v. Ruiz, 905 F.2d

499, 507-08 (1st Cir. 1990) (sane); see also United States V.

Contreras, 950 F.2d 232, 241-42 (5th Cr. 1991) (upholding
statutory enhancenent for using or carrying a firearmduring a
crinme of violence, where defendant was on-duty police officer
required to carry a gun, even though he did not fire or brandi sh
the gun during his crines).

5. Enhancenents for Obstruction of Justice

All three appellants contest as clearly erroneous the
district court's findings that they obstructed justice. The

parties agree that an enhancenent is appropriate, if the
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appel lants threatened or intimdated witnesses or |ied under oath
about the case. See Application Note 3 to U S.S.G § 3Cl.1. The
district court's finding will be reviewed only for plain error;

if sufficient evidence exits to support the district court's

finding, the convictions wll be affirnmed. United States v.

Vel gar-Vivero, 8 F.3d 236, 242 (5th Gr. 1993).

The enhancenent with respect to Davenport was based on: (1)
one conversation with Elzy's brother in which Davenport all egedly
t hreat ened her brother and (2) conversations between Davenport,
Harris, and two governnent w tnesses, Geen and MIler, who
reasonably felt intimdated thereby. The crux of Davenport's
argunent is that the statenents from Geen and Ml ler are
conclusory and unreliable, and that Davenport's statenents to
El zy's brother were not in the formof a threat but, a
chastisenent for throw ng appellant Elzy out of his house.

That the governnental w tnesses who stated that Davenport
intimdated themare convicted felons or drug users bears only on
their credibility which is to be determ ned by the factfinder and

does not wholly negate their statenents. United States v. Ruff,

984 F.2d 635, 642 (5th Cr.), cert. denied, 114 S. C. 108
(1993). In addition, Davenport's argunment regardi ng the possible
interpretations of his statenent to Elzy's brother is m splaced.
Davenport asked Elzy's brother: "If your wife and all your
famly is dead whose funeral are you going to go to?" Although
this question is susceptible of several innocent interpretations,

the district court's interpretation of it as a threat is
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certainly not clearly erroneous.

The evidence of Harris' obstruction of justice is vastly
stronger. The evidence indicates that Harris contacted
governnment w tness Frazier several tinme regarding testinony in
the case, and that Frazier was concerned for his personal safety.
The district court listened to the recording of one of these
conversations. |In addition to the conversations wth Davenport
and governnent w tnesses, noted above, Harris also attenpted to
bri be governnment w tnesses Green and Frazier into perjuring
thenselves in the case. Although Harris clainms that he told
Frazier to tell the truth to the grand jury in the taped
conversation, the district court listened to the tape, and its
concl usi on, based on the context and tone of the conversation,
that Harris was attenpting to suborn perjury was not clearly
erroneous.® In addition, although nost of the sources of the
information against Harris with respect to obstruction of justice
were di sreputable drug dealers, the district court did not commt
clear error in crediting their statenents on this subject.

Finally, the district court gave El zy an enhancenent for
obstruction of justice, by reason of her conduct in giving a
detail ed statenent of her involvenent to | aw enforcenent
officials and afterwards giving contradictory testinony before

the grand jury. Elzy contests the enhancenent, claimng that a

18 Specifically, Harris told Frazier: "I can't tell you what
to say. The only thing | can do is tell you to tell the truth
and the truth is the statenent you gave us, you know? If you say
anything different fromthat that's the only way they can get you
for perjury.”
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charge of perjury for her testinony at the grand jury was stil
pendi ng, and that she would be required to give up her Fifth
Amendnent rights, in order to defend herself against the
obstruction of justice enhancenent. The Suprene Court has upheld
t he enhancenent for perjury under these circunstances. United

States v. Dunnigan, 113 S. . 1111 (1993). There, it was held

that a person whose sentence is enhanced for perjury could | ater
be charged with perjury as a substantive offense, and that this
fact does not invalidate the enhancenent. Moreover, Elzy was

gi ven the enhancenent because she gave authorities two
contradictory statenents, in addition to the fact that she
commtted perjury. Therefore, in the instant case, the district
court's finding that she obstructed justice is not clearly
erroneous.

6. Three-1l evel reduction for Elzy's participation

The trial court gave Elzy a three-level reduction for
participation categorized as between mniml and mnor. @G ven
her repeated participation in the crimnal conduct set forth
above, there is no indication that she is entitled to a four-
| evel reduction, and the trial court's decision on this question

shal | st and.

We AFFIRM the judgnents of conviction and sentences of
appel lants Harris and Davenport. W AFFIRMthe judgnent of
conviction of appellant Elzy, but VACATE her sentence and REMAND

for resentencing consistent wth this opinion.
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REAVLEY, Circuit Judge, concurring in part and dissenting in
part:

| would affirmin all respects. Although the punishnent of
El zy may seem excessive, the district judge correctly applied the
gui delines. The judge had evidence to support the finding that
El zy knew she was facilitating the traffic in illegal drugs and
t hat she could forsee the extortion of $80,000. Whether she had
know edge of the type of illegal drugs is of no consequence. The
sentence for her was properly decided by the conversion of
$80, 000 into the quantity of drugs being sold under her

protection.
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