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Before POLI TZ, Chief Judge, DAVIS and SMTH, C rcuit Judges.
POLI TZ, Chief Judge:”’

Convicted on a guilty plea of two counts of making a false
statenent in the acquisition of afirearmin violation of 18 U S. C
8§ 922(a)(6), Thayer Dewane Lawson appeal s his departure sentence of

36 nonths inprisonnent. W affirm

“Local Rule 47.5 provides: "The publication of opinions that
have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of |aw inposes needless
expense on the public and burdens on the legal profession.™
Pursuant to that Rule, the Court has determ ned that this opinion
shoul d not be publi shed.



Backgr ound

As part of the purchase of firearns Lawson signed the
requi site applications in which he fal sely decl ared that he was not
under indictnment for any crine punishable by nore than a year of
i nprisonnment. In fact Lawson was under indictnent by a Texas grand
jury for nurder and for the delivery of a controll ed substance. He
obt ai ned six firearns by signing fal se statenents on four separate
occasi ons.!?

I ndi cted for four counts of nmaking a fal se statenent, pursuant
to a plea agreenent Lawson pled guilty to two of the counts. The
PSR conputation resulted in a guideline sentence of 12 to 18 nont hs
i npri sonnent . The district court departed upwards and i nposed
concurrent 36-nonth sentences to run consecutively to the sentences
i nposed by the Texas court. The departure was based on the
seriousness of the offensive conduct and the dangerous nature of
t he weapons purchased. Those weapons were described as heavy
of fensi ve weapons typically used in drug transactions and were
pur chased by Lawson whil e under indictnent for nmurder and a seri ous

drug violation. Lawson tinely appeal ed.

Anal ysi s
Acknow edgi ng the general rule that upward departures are

permtted where "there exists an aggravating . . . circunstance of

The weapons included an Israeli Mlitary Desert Eagle Mdel
.44 caliber pistol; a Cobrey .12 gauge Street Sweeper shotgun; a
Springfield Mdel 1911 .45 caliber pistol; a dock Mdel 22 .40
caliber pistol; a Ruger Mni 14 .223 caliber rifle; and a
W nchester Mdel 94 30/30 rifle.



a kind, or to a degree, not adequately taken into consideration by
the Sentencing Conmmi ssion in fornmulating the Guidelines,"? Lawson
contends that in departing the district court double counted
several factors. W will affirmif "(1) the district court
provi ded acceptable reasons for departure, and (2) the extent of
t he departure was reasonable."® W reviewthe first prong of this
anal ysis de novo,* rejecting a judge's reason for departing as
"doubl e-counting"” if the Conm ssion "has already fully consi dered"
a factor "in establishing the guidelines range."®

Lawson contends that the factors relied on by the sentencing
court -- the caliber of the weapons, the threat he presented to the
conmunity, and the seriousness of the state indictnents® -- were
taken into account by the Sentencing Conmm ssion in framng the
gui del i nes.

As respects the nature of the weapons, Lawson mai ntains that

218 U.S.C. § 3553(b).
%989 F.2d 180, 182 (5th Cir. 1993).
“United States v. Caldwell, 985 F.2d 763 (5th Cir. 1993).

SWllians v. United States, us , 112 S. . 1112,
1119 (1992).

5The district court explained its departure thusly:

[ T] he defendant's sentencing guideline range does not
reflect the seriousness of his offense conduct. The
def endant by his crimnal history poses nore of a threat
to the community than the counts of conviction would
reflect; and therefore a sentence above the guideline
range is warranted; particularly taken into account by
the Court is the fact that the defendant bought the guns
whi ch are of i npressive and substantial cali ber and usage
while wunder indictnent for nurder and while under
indictnment for delivery of a controlled substance.
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an application note to the 1989 version of GQuideline § 2K2.2 and a
decision by our Second Circuit’ colleagues proscribe an upward
adj ustnent on this basis. The note provided that "[a]n upward

departure especially may be warranted in the case of |arge nunbers

of mlitary type weapons (e.q., nachine guns, automatic weapons,
assault rifles)."® This note does not bar departures based on the
power and likely illegitimte uses of heavy caliber weapons.® The
danger associated with particul ar weapons i s an aggravating factor
not considered in the Cuidelines. That factor may justify an
upward departure.°

Thereis little to dispute the court's finding of the enhanced
danger Lawson posed to the comunity because of his possession of
the subject firearns. This is a valid factor upon which to base an
upwar d depart ure.

Nor is there any nerit to Lawson's claimof double counting
based on the trial court's consideration of the severity of the
indicted crinmes. The federal offense is based on the existence of
felony indictnents. O her than the fact of the felony

characterization, the severity of the charged offenses is not an

‘United States v. Schular 907 F.2d 294, 297 (2d Cir. 1990).

8Sent enci ng Guidelines 8§ 2K2.2 application note 2 (Novenber
1989) (enphasi s added).

°l ndeed, the application note nmerely reflects the Cuidelines
tol erance for weapons purchased for a sporting or other legitimte
pur pose.

Contrary to Lawson's assertion, this is not a departure based
upon section 5K2.6 which covers the use of a weapon in the
comm ssion of an offense. The district court did not rely on that
rational e nor do we.



el ement of the federal violation.

Because the two state offenses were included in the
conput ation of Lawson's crim nal history category, he contends that
to depart on the basis of their severity anobunts to double
counting. This argunent is not w thout persuasive force; however
in this case we nmust deem it harmess. The district court nade
very clear that it was departing because of the nature of the
firearnms and t he denonstrabl e danger Lawson posed to the comunity
when so ar ned. The judge stated that absent a departure to 36
months he would reject the plea agreenent. Consistent with the
Suprene Court's teachings in Wllians, we wll affirm departures
despite potential error where we are persuaded that "the error did
not affect the district court's selection of the sentence
i nposed. "' Such is the case at bar

Lawson further argues that the 36-nonth sentence anbunts to an
ex post facto violation because the departure placed the sentence
in the range of the subsequently-adopted, nore stringent 1992
Cui del i nes. The district court specifically rejected this
obj ection at sentencing, stating "That nay be the effect, but that
wasn't the intent." This objection is without nerit.

Finally, Lawson chall enges as unreasonable a departure which
doubl es the high side of the guideline range from 18 to 36 nonths.

That very doubling occurred and recently was approved by this court

UWIlliams, 112 S.C. at 1120-211 see also United States V.
Davi dson, 984 F.2d 651 (5th Gr. 1993).
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sitting en banc in United States v. Lanbert.?!?

The sentence i s AFFI RVED.

12984 F.2d 658 (5th Cir. 1993) (en banc).
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