IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 93-1198
(Summary Cal endar)

UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,

ver sus

EDW N ANTON HOSCH,
a/ k/ a MJRRAY,
Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Northern District of Texas
(3:86-CR-052-D)

(Cct ober 29, 1993)

Before SMTH, WENER and EMLIO M GARZA, Circuit Judges.
PER CURI AM *

Pursuant to a pl ea agreenent, Defendant-Appellant Edwi n Anton
Hosch pleaded guilty to and was convicted of aiding and abetting
the possession with intent to distribute marijuana in violation of

21 U S C 8 841(a)(1l) and 18 U.S.C. §8 2, for which he received a

“Local Rule 47.5 provides: "The publication of opinions that
have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of |aw inposes needless
expense on the public and burdens on the legal profession.™
Pursuant to that Rule, the Court has determ ned that this opinion
shoul d not be publi shed.



sentence of 18 years' incarceration and six years' special parole.
On appeal Hosch chal | enges his sentence, conplaining first that he
did not waive his right to chall enge enhancenent, second that the
district <court erred in considering wuncharged conduct in
determ ning the sentence, and third that the governnent violated
the pl ea agreenent by presenting evidence at sentenci ng concerning
t he magni tude of Hosch's drug distribution activities. Finding no
reversible error, we affirm
I
FACTS AND PROCEEDI NGS

Hosch was charged, by superseding indictnent, wth
(1) conspiracy to possess, with intent to distribute, marijuana,
(2) conspiracy to inport marijuana, (3) aiding and abetting the
possession with intent to distribute marijuana, and (4) aiding and
abetting the inportation of marijuana.! The governnment filed a
notification of punishnment enhancenent, alleging that Hosch was
convicted of possession with intent to distribute marijuana in
violation of 21 U.S.C. 8§ 841(a)(1l) in 1976. Hosch filed a notion
to dismss the notification, arguing that no proper basis for
enhancenent exi sted because the 1976 indictnent referred to by the
gover nnent had been di sm ssed. The governnent responded that the
di sm ssal had been the result of a clerical error.

Before the district court rul ed on Hosch's noti on, however, he

entered into a plea agreenent with the governnent in which he

! Hosch was originally indicted for the offenses in 1986
under the nanme "Mirray" (true nanme unknown). He was not
apprehended on the indictnment until 1990.
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agreed to plead guilty to aiding and abetting the possession with
intent to distribute marijuana in an anmount greater than 50
ki |l ograns. He also agreed to admt that he was convicted
previously as alleged in the governnent's notice of enhancenent,
and to waive any objection to the validity of the 1976 conviction.
Hosch al so acknow edged that, upon proof of his prior conviction,
the offense that he was pleading quilty to carried a naxinum
penalty of 30 years' inprisonnent, but agreed that, with court
approval, the maxi numtermof inprisonnent to be i nposed woul d not
exceed 18 years. See Fed. R Cim P. 11(e)(1)(O. Inreturn, the
governnent agreed to dism ss at sentencing the remai ning counts of
the superseding indictnent and the original indictnent.

At rearraignnment, Hosch indicated that he had carefully
reviewed the plea agreenent with his attorney. The district court
asked Hosch whet her he understood that the nmaxi numpossi bl e penalty
provided by the plea agreenent was 18 years' inprisonnent, and
Hosch answered that he did. The district court also noted that
Hosch had originally challenged the governnent's enhancenent and
asked Hosch whet her he understood that, by pleading guilty pursuant
to the plea agreenent, he was waiving his right to challenge the
enhancenent. Hosch again replied that he did. The district court
asked Hosch whet her he pleaded true to the enhancenent allegation
and once again Hosch replied that he did. The district court
i ndicated that, pursuant to Fed. R Cim P. 11(e)(1) (O, it would
defer its decision to accept or reject the plea agreenent until it

had an opportunity to consider Hosch's presentence investigation



report (PSR). See also Fed. R Cim P. 11(e)(3) (if the court

accepts the plea agreenent, the court shall inform the defendant
that it wll enbody in the judgnent and sentence the disposition
provided for in the plea agreenent). The court subsequently

accepted Hosch's pl ea agreenent.

At sentencing, DEA Agent Don Ware testified regardi ng Hosch's
i nvol vement in the offense. Ware stated that Hosch was a broker
and a |eader of several individuals who would distribute and
"cl eanse" marijuana once it was brought into the United States, and
prepare it for further distribution. Ware also testified that
Hosch had ai ded the financing and mai ntenance of aircraft used in
smuggl i ng. Addressing Hosch's contention that he was a person of
m nor culpability in relation to others nanmed in the indictnent,
Ware testified that "[a] man that can conme up with a mllion
dollars to buy three |oads of nmarijuana, a broker of the tonage
[sic] of marijuana that M. Hosch brokered, I would not consider a
m nor pl ayer."

After addressing Hosch's objections to the PSR the district
court determ ned that Hosch was "involved in a significant way and
that [Hosch was] of a high level of culpability.” After the
district court inposed sentence, Hosch tinely appeal ed.

I
ANALYSI S
A Wai ver
Both parties agree that, at the tinme of the offense charged in

this case, the nmeximum sentence for a violation of 21 U S. C



§ 841(b)(1)(A) was 15 years. Both parties also agree that
8 841(b) (1) (A contained enhancenent | anguage whi ch authorized a
maxi mum sentence of 30 years if the defendant had a previous
conviction for an offense under the statute.

Hosch argues that the district court had no jurisdiction to
i npose an 18-year sentence because the prior conviction used by the
governnment as the basis for enhancing his sentence was di sm ssed in
1991. He argues that the district court had no jurisdiction to
exceed the maxi numstatutory limt of 15 years' inprisonnent as set
forthin 8 841(b)(1) (A and that his plea of guilty could not waive
this jurisdictional def ect . W disagree wth Hosch's
characterization of the purported defect as jurisdictional.

The district court was not without jurisdiction to sentence
Hosch to 18 years' inprisonnment. The enhancenent portion of the
statute authorized a penalty of up to 30 years' inprisonnent. See
8§ 841(b)(1)(B). Hosch orally admtted the truth of the enhancenent
under oath, and in the factual resungé which he signed. 1In his plea
agreenent, Hosch wai ved his right to chall enge the prior conviction
as the basis for the enhancenent. Thus, the district court
properly sentenced Hosch under the enhancenent portion of the
stat ut e.

Hosch nevertheless argues that the waiver in the plea
agreenent was not valid because "a defendant should not be all owed
to waive what anmounts to a jurisdictional defect in the
proceedi ngs." But Hosch did not waive a jurisdictional defect. He

merely wai ved his right to challenge the basis for the enhancenent



of his sentence.
"The Suprene Court has repeatedly recogni zed that a defendant
may waive constitutional rights as part of a plea bargaining

agreenent." United States v. Mel ancon, 972 F. 2d 566, 567 (5th Cr

1992). A waiver is not valid, however, if the defendant does not

understand its consequences. United States v. Baty, 980 F.2d 977,

979 (5th Cr. 1992), cert. denied, 113 S. Ct. 2457 (1993). Although

Baty, id., and Mel ancon, 972 F. 2d at 567, involved the defendants

wai ver of their rights to appeal, the gui dance we provided in those
cases is equally applicable to the waiver issue presently under
scrutiny. The district court nust give "special attention" to the
wai ver to ensure that the defendant fully understands the right
bei ng wai ved and the consequences of waiving that right. Baty,
980 F.2d at 979.

As shown by the coll oquy between Hosch and the district court
during the rearraignnent pr oceedi ng, Hosch knowi ngly and
voluntarily waived his right to chall enge the enhancenent; in fact,
Hosch does not now contend otherw se. Bef ore accepting Hosch's
guilty plea, the district court determ ned that Hosch was "fully
conpetent and capable of entering an infornmed plea and that his
pl ea of guilty [was] a knowi ng and voluntary plea[.]" The district
court repeatedly adnoni shed Hosch that he was waiving his right to
chal | enge the enhancenent. The district court had jurisdictionto
sentence Hosch to 18 years' inprisonnent because Hosch had admitted
the validity of the charged enhancenent offense.

B. Use of Uncharged Conduct in Sentencing




Hosch al so argues that the district court violated his due
process rights by considering uncharged conduct and charges that
were dismssed in determning his sentence. He argues that the
pl ea agreenent required that he plead guilty only to an anount
greater than 50 kil ograns, and that the governnent's factual resunmgé
i ndi cated that he smuggl ed approxi mately 1100 pounds of marij uana.
He argues that the district court erred when it consi dered evi dence
in the PSR and at the sentencing hearing establishing that he was
a participant in the snuggling or attenpted snuggling of
approxi mately 45,000 pounds of marijuana.

As Hosch committed the offense prior to Novenber 1, 1987, he

was not sentenced under the Sentencing Quidelines. See United

States v. Garcia, 903 F.2d 1022, 1025 (5th Cr.), cert. denied,

498 U. S. 948 (1990). W review a pre-guidelines sentence only for

"gross abuse of the trial judge's broad discretion.” United States

v. Galvan, 949 F.2d 777, 784 (5th G r. 1991) (internal quotations
and citations omtted).

Prior to the enact nent of the Guidelines, a sentencing court's
ability to consider other pertinent conduct in sentencing a

def endant was extensive. See United States v. Ful bright, 804 F. 2d

847, 853 (5th Cir. 1986) (citing former 18 U S.C. § 3577 which
provided that "[n]Jo limtation shall be placed on the information
concerning the background, character, and conduct of a person
convicted of an offense which a court of the United States may
receive and consider for the purpose of inposing an appropriate

sentence."). Due process requires that the information relied on



by the trial judge in sentencing have "sone mninmal indicium of
reliability" and "bear sone rational relationship to the decision
to inpose a particular sentence."” Galvan, 949 F.2d at 784
(internal quotation and citation omtted). Hosch's PSR and DEA
Agent Ware's testinony at the sentencing hearing were sufficient to
merit the court's reliance. The information bore a rational
relationship to the decision to i npose the sentence.

Hosch's assertion that the court's consideration of the
information was in violation of the plea agreenent is wthout
merit. A defendant may not bar consideration of conduct relevant
to the count to which he pleads by bargaining for dismssal of

ot her counts. United States v. Smallwod, 920 F.2d 1231, 1239

(5th Cr.), cert. denied, 111 S C. 2870 (1991) (discussing

application of the Sentencing Cuidelines). The plea agreenent did
not stipulate which information could be relied upon at sentenci ng.
The agreenent stated that the governnent "nakes no prom ses or
assurances with regard to what sentence will be inposed.” At the
pl ea hearing, the district court advised Hosch that determ nation
of his sentence was conpletely wwthinits discretion. Further, the
pl ea agreenent contenplated a termof 18 years' inprisonnent, and
the district court advised Hosch at rearraignnment that it could
i npose an 18-year sentence. The district court did not err by
consi dering evidence of uncharged conduct in determ ning Hosch's
sent ence.

C. Governnent Violation of Pl ea Agreenent

Hosch also argues that the governnent violated the plea



agreenent by introducing evidence, both in its version of the PSR
and at the sentencing hearing, of Hosch's uncharged conduct.
Whet her the governnent's conduct violates the terns of the plea

agreenent is a question of |aw United States v. Valencia, 985

F.2d 758, 760 (5th CGr. 1993). A breach of a plea agreenent
constitutes plain error for which our standard of review is de
novo.

In determ ning whether there has been a breach of the plea
agreenent, we nust determ ne whether the governnent's conduct is
consistent with the defendant's reasonabl e understanding of the

agreenent. United States v. Palonmp, 998 F.2d 253, 256 (5th Cr.

1993), petition for cert. filed, (U S. Sept. 20, 1993) (No. 93-

6067) . The plea agreenent did not contain any stipulations or
agreenents regarding what evidence could be presented at
sent enci ng. Hosch could not have reasonably understood the
agreenent to provide such. The governnent did not breach the plea
agr eenent .

AFFI RVED.



