IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 93-1196
Summary Cal endar

UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,

VERSUS
SAUL SANCHEZ- BALTAZAR
and
M GUEL FLORES- DELEQN,

Def endant s- Appel | ant s.

Appeal fromthe United States District Court
for the Northern District of Texas
(6:93 CR 002)

Cct ober 1, 1993
Before SM TH, BARKSDALE, and DeMOSS, Circuit Judges.
PER CURI AM *

Saul Sanchez-Baltazar ("Sanchez") and M guel Flores-DelLeon
("Fl ores") appeal their convictions, follow ng conditional pleas of
guilty, of possession with intent to distribute fifty kil ograns or

nmore of a m xture and substance containing a detectabl e anount of

" Local Rule 47.5.1 provides: "The publication of opinions that have no
precedential value and nerely decide particular cases on the basis of well-
settled principles of |aw inposes needl ess expense on the public and burdens
on the | egal profession.” Pursuant to that rule, the court has deternined
that this opinion should not be published.



mari huana, in violation of 21 U S C 8 841(a)(1l) and (b)(1)(C

Finding no fourth anendnent violation, we affirm

l.
Sanchez and Flores argue that the district court erred in
denying their notions to suppress because, they contend, the
immgration stop was illegal. This court reviews Fourth Armendnent

determ nati ons de novo. United States v. Seals, 987 F.2d 1102

1106 (5th Gr. 1993), petition for cert. filed (U. S Jun. 18, 1993)
(No. 92-9137). The evidence nust be viewed nost favorably to the
party prevailing in the district court unless such a view is
i nconsistent with the court's findings or is clearly erroneous

considering the evidence as a whole. United States v. Shabazz, 993

F.2d 431, 434 (5th Gr. 1993).

A Border Patrol agent conducting a roving patrol in a border
area may neke a tenporary investigative stop of a vehicle if
specific, articulable facts and the rational inferences drawn from
t hose facts reasonably warrant suspicion that the vehicle contains

illegal aliens. United States v. Brignoni-Ponce, 422 U S. 873, 884

(1975). Factors to be considered include known characteristics of
a particular area; the proximty of the area to the border; the
usual traffic patterns on a particular road; the agent's previous
experience with alien traffic; information about recent illega
border <crossings in the area; characteristics of the vehicle
st opped; and the behavior of the driver. Al t hough any single

factor taken alone may be insufficient, under a "totality of the



ci rcunst ances" analysis, the absence of a particular factor wll

not control a court's concl usions. United States v. Cardona, 955

F.2d 976, 980 (5th Gir. 1992), cert. denied, 113 S. Ct. 381 (1992).

In addition, the officer "is entitled to assess the facts in |ight
of his experience in detecting illegal entry and snuggling."

Bri gnoni - Ponce, 422 U. S. at 885.

On the evening of January 3, 1993, agents Alan Stewart, René
Garcia, and Carl Hofacker were performng their Border Patrol
duti es approxi mately seventy ml es south of San Angel o, Texas, and
eighty-eight mles north of Del R o, Texas, and the United States-
Mexi co border. The agents, riding in tw separate vehicles,
observed traffic as it canme northward on "H ghway 277," a state
hi ghway known for illegal-alien snmuggling. Because H ghway 277's
i mm gration checkpoint was cl osed, no one leaving the Del Rio area
was bei ng checked on that particul ar eveni ng.

Besi des the nmoon, nothing lighted the road. As the car in
gquestion passed the agents, they turned on their vehicles'
headl i ghts and observed that the car, a Ford Mustang, contained two
occupants and rode extrenely lowin the rear. The driver did not
even gl ance at the headlights. Because of the way the car rode and
the driver's failure to respond to the headlights shining on him
Stewart and Garcia decided to follow the Miustang. Hofacker also
followed in his car.

Based upon the agents' experience, cars on H ghway 277 that
appear to be riding low or that are heavily |oaded often carry

illegal aliens. The Mustang, noreover, was | arge enough to contain



illegal aliens, and it did not | ook as though it had conme fromone
of the ranches in the area. As the agents followed the Mistang,
t he occupants never seened to acknow edge their cl ose presence.

After followng the Mistang about two mles, the agents
activated their vehicles' energency lights to conduct an i nm gra-
tion stop. The vehicle slowed but did not stop i mediately. This
delay led the agents to believe that the illegal aliens in the car
were preparing to bail out, run, and el ude capture.

Stewart articulated several specific facts supporting the
agents' decision to nake an inmmgration stop: The vehicle was
riding extrenely low to the ground; it was dark; the car was
travel i ng northbound fromthe border area; the agents had received
prior information that the Border Patrol checkpoint on that hi ghway
was closed; the car was not of the type usually driven by ranch
hands and ranchers in the area; H ghway 277 is comonly used by
illegal-alien snugglers; and the defendants did not acknow edge
headl i ghts being shined directly at them Viewi ng the evidence
favorably to the governnent, we conclude that the district court's

decision that the immgration stop was proper was not error.

L1,

Fl ores argues that the search follow ng the stop was unreason-
abl e because (1) it resulted fromthe allegedly illegal immgration
stop and (2) Stewart detected the snell of marihuana fromFlores's
car after reaching intothe car toretrieve anidentification card.

As expl ai ned under the first issue, the inmgration stop was not



i nproper. Under this issue, therefore, we nerely need to determ ne
whet her the insertion of Stewart's hand into Flores's car anounted
to an unreasonabl e search.

After the Mistang halted, Stewart exited his vehicle,
approached the Mistang, identified hinself as a Border Patrol
agent, and explained that he was conducting an inmgration stop.
Nei t her the driver nor the passenger | ooked at Stewart as he spoke.
After a query regarding his citizenship, the driver, Flores,
identified hinself as a resident alien. Stewart then asked to see
Flores's resident-alien card. The passenger, Sanchez, identified
hi msel f as an Anerican citizen. During this verbal exchange, both
Fl ores and Sanchez acted nervous.

After Flores retrieved his resident-alien card from his
wal let, he held it in his hand. Stewart reached inside to take
hold of the card. As Stewart reached in, he noticed a strong odor
of mari huana. Stewart then asked Fl ores whet her he woul d open the
trunk of the car. Fl ores acqui esced. Inside the trunk were
numer ous rectangul ar-shaped bundles wapped in tape containing

mari huana. The arrests foll owed.

"The Fourth Anmendnent bars only unreasonable searches and

seizures." United States v. Pierre, 958 F.2d 1304, 1308 (5th G r.)

(en banc), cert. denied, 113 S. C. 280 (1992). As part of an

immgration stop, Border Patrol agents may ask notorists about
their citizenship and may require the production of docunents.
Agents have the right to question notorists in an effective way.

| d. In this case, Stewart had the right to retrieve the identifi-



cation card that Flores held in his hand. As in Pierre, the
agent's actions "were no nore intrusive than necessary to accom
plish his objective.” 1d. at 1310. This intrusion, therefore, did
not anmount to a search, as Flores had no expectation of privacy
when he declined to hand the card to the agent. Once Stewart
snel | ed mari huana, he had probabl e cause to search, with or w t hout
Flores's consent. See id. (agent was lawfully within car when he
snel | ed burned mari huana).

The district court found, and Flores does not contest, that
t he subsequent search of the trunk was consented to by Flores. The
search of the trunk, therefore, was not unreasonable. Accordingly,

t he evidence obtained as a result of the search was adm ssi bl e.

| V.

The governnent argued that Sanchez had no standing to conpl ain
of the search of the car. The governnent, however, did not
di stingui sh between the stop of the car and the subsequent search.
The district court did not resolve the issue in its order. On
appeal , the governnent again rai ses the i ssue of Sanchez's standi ng
to conplain of the search

Sanchez has no standing to conplain of the search of the car.

See United States v. Elwood, 993 F.2d 1146, 1151 (5th Cir. 1993)

(non- owni ng passenger of a vehicle has no standing to chal |l enge the
search of a vehicle). It is uncertain, however, whether he has
standing to conplain of the stop. This circuit has not held

whet her a passenger in a vehicle has standing to conplain of an



allegedly illegal stop. In this case, the Ilaw enforcenent
of ficials had reasonabl e suspi cion to nake the stop, and the driver
consented to the search. W need not address the standing issue.

AFF| RMED.



