IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 93-1191

Summary Cal endar

AL G FROST, JR
Pl ai ntiff-Appellant,

V.

FORT WORTH | NDEPENDENT SCHOOL DI STRI CT, ET AL.
Def endant s,

FORT WORTH | NDEPENDENT SCHOOL DI STRI CT,
Def endant - Appel | ee.

Appeal fromthe United States District Court
for the Northern District of Texas
(4:92-CV-031-A)

(Sept ember 22, 1993)
Before KING H G3 NBOTHAM and BARKSDALE, Circuit Judges.
PER CURI AM *
Appellant Al G Frost, Jr., appeals the district court's
order dismssing with prejudice his clains against Fort Wrth
| ndependent School District, et al. After a careful review of

the record, we affirmthe judgnent of the district court.

“Local Rule 47.5 provides: "The publication of opinions
t hat have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the court has determ ned
that this opinion should not be published.



l.
On January 14, 1992, Frost filed a conplaint under 42 U S. C
88 1981, 1983, and 1985 against the Fort Wrth | ndependent School
District (FWSD), various FWSD officials, the Internal Revenue

Service, The Fort Wrth Star Telegram and two Star Tel egram

enpl oyees in the United States District Court for the Northern
District of Texas. Frost alleged that he had been wongfully
suspended and subsequently discharged fromhis position as a
school adm ni strator and had been denied a "nane clearing"” to
which he was entitled. Frost maintained that his suspension and
subsequent termnation violated his rights under the First,
Third, N nth, and Fourteenth Amendnents--including his rights of
equal protection and due process.?

The district court dismssed Frost's cl ains agai nst FWSD
of ficials because they had been sued only in their official
capacities. The court also dism ssed Frost's clains brought
under the Third and Ninth Arendnents and under 88 1981 and 1985,
pursuant to Federal Rule of Civil Procedure 12(b)(6). Frost does
not appeal these dism ssals.

Frost then filed an anended conpl aint agai nst FW SD and t he
ot her original defendants on April 24, 1992, alleging that his
suspension and termnation violated his rights of free speech,

privacy, and due process and that he was entitled to danages

! Frost also alleged that his term nation created various
state law clains arising out of breach of his enpl oynent
contract. Finding that Frost had failed to exhaust
adm nistrative renedies, the district court dism ssed these
clains. Frost does not appeal this dismssal.
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under § 1983. The district court first dismssed all of Frost's

clains against the Internal Revenue Service, the Star Tel egram

and the naned def endant enpl oyees of the Star Tel egram for want

of prosecution because of Frost's failure to appear at a
properly-noticed hearing on these defendants' notions to di sm ss.
FWSD then filed a notion for sanctions and to strike Frost's

pl eadings as to all of his clains agai nst FWSD because of
Frost's failure to attend a properly-noticed deposition. After a
heari ng on August 28, 1992, on Frost's notion to reinstate his
clainms and FWSD s notion for sanctions, the district court found
that Frost's failure to attend the deposition was not justified.?
The court then ordered, as sanctions authorized by Federal Rule
of Civil Procedure 37, that (1) Frost pay FWSD $3, 345 for
deposition expenses on or before Septenber 28, 1992, (2) all of
Frost's clains be dism ssed agai nst FWSD, except for his due
process clains related to his suspension and term nation, and (3)
his discovery on that issue be |imted. The court signed a final
judgnent as to Frost's dism ssed clains agai nst FWSD on

Septenber 1, 1992.

2 Frost adnmitted that he had received a notice of intent to
take oral videotape deposition and subpoena duces tecumprior to
August 13, 1992, the date on which the deposition had been
schedul ed. Frost also sent a letter to FWSD s attorneys two or
three days before the schedul ed deposition stating that he had
not agreed to the date and tinme set for this deposition and that
he could not attend because he would be out of town. Frost did
not, however, file a notion with the district court asking the
court to release himfromhis obligation to appear at the
deposi tion.



When Frost failed to pay the sanction as required by court
order, FWSD filed a notion to dismss Frost's clains pursuant to
Federal Rule of G vil Procedure 41(b). Frost then filed an
unverified nmenorandumin opposition to FWSD s notion to dism ss
and a notion to quash the court's order for sanctions in which he
al | eged that because of econom c hardship--i.e., he had to file
bankruptcy and to accept enpl oynent for $5 per hour because of
FWSD s actions, he was requesting relief fromthe court order to
pay the deposition expenses. He also alleged that FWSD had
wWillfully failed to respond to his request for interrogatories
and production of docunents.

The court subsequently ordered that FWSD s notion be held
i n abeyance and that Frost file (1) a docunment setting forth
facts pertinent to his allegations and (2) copies of pertinent
docunents as exhibits supporting those facts. Frost did then
file an unverified docunent along with an uncertified copy of his
di scharge received fromthe bankruptcy court. Frost also
eventually filed a notion for summary judgnent, and the court--
while awaiting for Frost to conply with its order to pay nonetary
sanctions--granted FWSD extensions of tine to reply to that
not i on.

The district court then scheduled a hearing on FWSD s
motion to dism ss on Decenber 3, 1992. During this hearing,

Frost testified that (1) he had nade no effort to pay the
sanction or to work out a paynent plan, (2) he owned a one-third

interest in an unencunbered duplex in M nneapolis, Mnnesota,



whi ch he had inherited fromhis nother, and (3) he had not
attenpted to borrow against his interest in this duplex to pay
the sanction. Frost had not previously disclosed his interest in
the duplex in his notion to quash the court's order for sanctions
or his claimagainst FWSD as an asset in his personal bankruptcy
pr oceedi ng.

Frost's testinony also confirmed that he had engaged in a
pattern of filing docunents with the court but not mailing copies
of those docunents to FWSD until later. Additionally, Frost had
subpoenaed two FW SD enpl oyees to appear at the hearing so that
he could, in effect, depose themin contravention of the court's
order limting Frost's discovery.

At the conclusion of the hearing, the district court found
that Frost had filed a false declaration of his assets in
response to a court order and that he had filed a fal se
declaration in bankruptcy court. 1In its order issued on Decenber
4, 1992, however, the court did give Frost one nore chance to pay
the i nposed sanction and ordered Frost to do so within ten days.
The court also ordered Frost to file a certified copy of his
mother's will and a list of assets or inventory of his nother's
estate, certified by the probate court in Mnnesota or verified
by hinself and his two sisters.® The court's order further

stated that should Frost fail to pay the inposed sanction by

3In testifying at the hearing on the previous day, Frost
gave no indication that he would have any difficulty conplying
with this order.



Decenber 14, 1992, Frost's clainms against FWSD woul d be
di sm ssed.

On Decenber 11, 1992, Frost filed an unverified nmenorandum
inreply to the court's Decenber 4 order stating that he was
unable to file with the court certified copies of his nother's
wll and an inventory of her estate. He explained that one of
his sisters refused to cooperate with his request for a copy of
the wll and that she told himthe only docunent left by his
mot her was "a living will stipulating that as long as a heir
resides on her prem ses no |oans are to be taken agai nst unl ess
all heirs approve.” He also stated that he could not contact his
ot her sister and that there was consi derabl e di sharnony between
hi m and his sisters.

On Decenber 14, 1992, Frost filed an unverified notion in
opposition to the court's Decenber 4 order, stating that the
sanction i nposed by the court was extrene, harsh, and unwarranted
and that paynent of this sanction would be an "adm ssion of
guilt.” Frost further stated that because a "living will" was
the only docunent his nother had left, he was unable to obtain a
certified copy. He also enphasized that his earlier bankruptcy
filings and his nother's will were "not of judicial concern"” and

that the court's order to file a certified copy of that will "can
be taken as an unreasonabl e, unexpected and unwarranted i nvasion
of personal privacy."

FWSD then filed a notion to dismss Frost's clains with

prejudi ce, pursuant to Federal Rule of Cvil Procedure 41(b), for



Frost's failure to conply with court orders. The district court
granted this notion on February 4, 1993. 1In its order, the
district court found that (1) Frost had repeatedly defied the
authority of the court, (2) denonstrated disregard for his
obligations as a litigant, and (3) caused FWSD to be burdened by
del ays and additional attorneys' fees in responding to Frost's
vexatious filings and in attendi ng heari ngs nade necessary by
Frost's conduct. The court then entered final judgnent
dismssing Frost's clains with prejudice and awarding FWSD its

costs. This appeal ensued.

.

Frost first contends that the district court erred in
limting his discovery, assessing himdeposition costs, and
striking portions of his pleadings pursuant to Federal Rule of
Cvil Procedure 37(d). Frost argues that these sanctions were
too harsh and extrene. W disagree.

This court reviews the district court's application of such

sancti ons under an abuse of discretion standard. See Shi pes V.

Trinity Indus., 987 F.2d 311, 323 (5th Gr. 1993); Lamar Fin
Corp. v. Adans, 918 F.2d 564, 566 (5th G r. 1990). Although the

district court has broad discretion under Rule 37(d) to fashion a
sanction that is suitable to the m sconduct at issue, we have
usually required a finding of bad faith or willful m sconduct to
support the severest of sanctions--striking pleadings or

dism ssing a case. See Pressey v. Patterson, 898 F.2d 1018, 1021




(5th Gr. 1990); Truck Treads, Inc. v. Arnstrong Rubber, 818 F.2d

427, 429 (5th Cr. 1987). |If a district court enploys either of
these "death penalty" sanctions, we may al so consi der whether a
| ess severe renmedy would be nore tailored to the specific

m sconduct at i ssue. See Pressey, 898 F.2d at 1021.

Rul e 37(d) provides in pertinent part:

If a party . . . fails . . . to appear before the
officer who is to take the deposition, after being
served with a proper notice, . . . the court in which

the action is pending on notion nmay nmake such orders in

regard to the failure as are just, and anong others it

may take any action authorized under paragraphs (A,

(B), and (C) of subdivision (b)(2) of this rule. . . .

In lieu of any order or in addition thereto, the court

shall require the party failing to act . . . to pay

reasonabl e expenses . . . caused by the failure, unless

the court finds that the failure was substantially

justified or that other circunstances nmake an award

unj ust.

Actions authorized under subdivision (b)(2) include limting the
scope of a party's discovery, striking a party's pleadings or
parts thereof, or dismssing any or all of a party's clains. See
FED. R Cv. P. 37(b)(2)(B), (CO.

The trial court found that Frost's failure to appear for his
deposition was a flagrant violation of his obligation. Frost
testified at the August 28 hearing that he had received the
deposition notice but went out of town instead of appearing at
the deposition or even requesting that the court relieve himof
his obligation to appear. The district court's finding that
Frost's failure to appear at the deposition was a fl agrant
violation of his obligation, and thus in "bad faith" if not

wllful, is evidenced by the record. The district court also



found that $3,345 was the reasonabl e deposition expense created
by Frost's failure to appear at that deposition* and that no

ot her circunstances existed to nake such an award of expenses
unjust.® Those findings support the district court's decision to
i npose the sanctions it did pursuant to Rule 37. Furthernore,
the district court fashioned its sanctions to permt Frost to
continue pursuit of his due process claim the claimwhich forned
the basis of Frost's conplaint. The district court did not,

therefore, abuse its discretion in inposing sanctions.

L1,
Frost al so contends that the district court erred in
dism ssing his clains pursuant to Federal Rule of G vil Procedure
41(b).® Again, we disagree.
We review the district court's dismssal of Frost's clains

under an abuse of discretion standard. See National Hockey

League v. Metropolitan Hockey O ub, 427 U S. 639, 642 (1976); Day

v. Allstate Ins. Co., 788 F.2d 1110, 1113 (5th Gr. 1986). This

4 FWSD attorneys presented this amount to the court as a
reasonabl e assessnent of fees. Frost presented no evidence to
the contrary and refused to cross-exam ne counsel for FW SD about
t hat anount.

°> The district court reviewed Frost's nenorandumin
opposition to FWSD s notion for sanctions in its determ nation
that no circunstances existed to warrant an award of expenses
agai nst Frost as bei ng unjust.

® Rule 41(b) provides that a defendant may nove for
di sm ssal of an action or of any claimagainst the defendant for
failure of the plaintiff to conply with court orders. See FEeD.
R CGv. P. 41(b).



court has, however, nade it clear that such a dism ssal nust be
used with caution, for it is "an extrene sanction which is
warranted only where '"a clear record of delay or contunaci ous

conduct by the party so sanctioned exists. Day, 788 F.2d at

1113 (quoting Anthony v. Marion County Gen. Hosp., 617 F.2d 1164,

1167 (5th Cir. 1980)); see Silas v. Sears, Roebuck & Co., 586

F.2d 382, 385 (5th Gr. 1978). "Absent such a showing, the tria
court's discretionis limted to the application of |esser
sanctions designed to achieve conpliance with court orders and
expedite proceedings.” Silas, 586 F.2d at 385.

Frost repeatedly failed to conply with the district court's
directives and orders, specifically those orders issued on August
31, 1992, and Decenber 4, 1992. He failed to denonstrate a true
inability to pay the nonetary sanctions inposed or to offer to
pay in part or over tine. |Instead of attenpting to conply with
t hese orders, Frost asserted that the court's assessnent of
nmonet ary sanctions agai nst hi mwas i nproper, chastised the court
for inquiring into matters such as his earlier bankruptcy filings
and his nother's will, and suggested that the court |acked the
authority to require of Frost what it had. Frost also asserted
that the court had availed itself of the opportunity to conspire
wth FWSD to attack his credibility by demandi ng the production
of his nother's will and an inventory of her estate.

Furthernore, in its nmenorandum opi ni on and order of February
4, 1993, the court clearly showed that it had considered the

adequacy of less dramatic sanctions and the inpact "death

10



penal ty" sanctions would have. The court recognized that its
previous inposition of sanctions, including dismssal of Frost's
cl ai ns agai nst other defendants, had virtually no effect on
Frost's behavior. The court also noted that it had all owed Frost
"one nore chance" to make paynent of his sanctions and had
specifically warned Frost that failure to pay would result in
di sm ssal of his action.

Thus, the record clearly reflects a pattern of Frost's
"contumaci ous conduct." The district court did not, therefore,

abuse its discretion in dismssing Frost's clains.

| V.

Additionally, Frost alleges that the district court should
not have "used" Frost's twelve-year-old felony conviction and
that such "proceedi ngs" were not adm ssible pursuant to Federal
Rul e of Evidence 609. Frost thus clains that the district court
erred in denying his notion to vacate, set aside or stay the
i nposition of nonetary sanctions, citing Federal Rule of Crim nal
Procedure 38(c) as applicable.

We note that the district court never "adm tted" such
evi dence but that Frost described in detail his felony conviction

in his original conplaint.” W further note that Federal Rule of

"Inits brief, FWSD asserts that during the August 28,
1992 hearing, the court stated that evidence of a felony
conviction is relevant to the issue of a witness' credibility,
but that the weight to be given to such evidence wul d depend
upon the nature of the offense and the Iength of tinme between the
hearing date and the date of the offense. However, a thorough
review of the record indicates that Frost's felony conviction

11



Crimnal Procedure 38(c) deals with the stay of a sentence to pay
a fine pending an appeal and is thus clearly inapplicable in

Frost's case. Frost's claimis therefore without nerit.

V.

Frost further contends that the district court erred by
dism ssing his clains pursuant to Federal Rule of G vil Procedure
41(b) before FWSD s response to Frost's notion for sumrary
j udgnent was due. W disagree.

Frost filed his notion for summary judgnent on Novenber 19,
1992. At that time, Frost was in violation of the court's order
whi ch i nposed nonetary sanctions on Frost for his failure to
appear at a deposition. The court had extended FWSD s tine for
responding to Frost's notion for summary judgnent pending a
ruling on FWSD s notion to dism ss and had set a hearing on
FWSD s notion to dismss for Decenber 3, 1992. After that
hearing, the court issued an order on Decenber 4, 1992, in which
it gave Frost ten nore days in which to pay his nonetary
sanctions and directed that at the same tinme he file a certified
copy of his nother's will and an inventory of her estate with the
court. In that sane order, the court warned Frost that failure
to conply with its order would result in dism ssal of his clains,
and the court granted another notion by FWSD to extend the

deadline for its response to Frost's notion for summary judgnent.

never played a role in the instant proceedi ngs and was not a
factor in the court's decision to dismss Frost's clainms against
FW SD.

12



After Frost failed to obey the court's Decenber 4 order, the
court eventually dismssed Frost's clains against FW SD before
their response to Frost's notion for summary judgnent was due.

We point out that Frost was well aware that his case could
be dism ssed for his failure to obey the court's order. W also
find no authority for Frost's proposition that the district court
was required to rule on his notion for summary judgnent even
t hough he remained in violation of the court's orders.
Furthernore, Local Rule of the United States District Court for
the Northern District of Texas 1.1 provides that a presiding
judge has the power to proceed in any manner that he deens "just
and expeditious in a particular case." Frost's claim therefore,

is without nerit.

VI,
Frost also maintains that the district court erred in
denying his notion for recusal. Again, we disagree.
We review the district court's denial of Frost's notion

under an abuse of discretion standard. See United States V.

MMR Corp., 954 F.2d 1040, 1045 (5th Gr. 1992); United States

v. Merkt, 794 F.2d 950, 960 (5th Gr. 1986), cert. denied, 480

US 946 (1987). W also note that as a general rule, grounds
for recusal exist if the alleged conduct of the judge is extra-

judicial in nature, see MMR Corp., 954 F.2d at 1045, or if the

j udge has shown personal --rather than judicial--bias or

13



prejudice, see United States v. Devine, 934 F.2d 1325, 1348 (5th

Cr. 1991), cert. denied, 112 S. C. 954 (1992).

Frost filed his notion for recusal on Decenber 14, 1992. In
that notion he alleges that at an early status, joint settlenent
conference, at which the district judge was not present, counsel
for FWSD told Frost that the district judge "would | ove to see
your face."® He thus contends that this remark indicated racial
bi as on behal f of FWSD counsel and the district court itself.

Both 28 U.S.C. § 144 and 28 U.S.C. § 455(a) govern requests
that the trial judge recuse hinself. Section 144 provides in
pertinent part that

whenever a party to any proceeding in a district court

makes and files a tinely and sufficient affidavit that

the judge before whomthe matter is pending has a

personal bias or prejudice either against himor in

favor of any adverse party, such judge shall proceed no

further therein, but another judge shall be assigned to

hear such proceedi ng.

The affidavit shall state the facts and the reasons for

the belief that bias or prejudice exists, and shall be

filed not I ess than ten days before the begi nning of

the termat which the proceeding is to be heard, or

good cause shall be shown for failure to file it within

such tine.

Section 455(a) provides that "any justice, judge or nagistrate of
the United States shall disqualify hinself in any proceeding in
which his inpartiality m ght reasonably be questioned." The
analysis to be nmade in evaluating the nerits of notions made
pursuant to 8 144 or § 455(a) are "quite simlar, if not

identical." United States v. York, 888 F.2d 1050, 1053 (5th GCr.

8 Counsel for FWSD categorically denied maki ng such a
remark or any simlar renmark.
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1989) (quoting Chitinmacha Tribe of Louisiana v. Harry L. Laws

Co., 690 F.2d 1157, 1165 (5th Cr. 1982), cert. denied, 464 U S.

814 (1983)).

I f Frost had intended to invoke § 144, he has failed to neet
that statute's requirenents. H's request for recusal was not
acconpani ed by an affidavit setting forth facts and reasons for
his belief that the district judge was biased or prejudiced.

Frost thus failed to invoke the provisions of § 144.

Frost has also failed to neet the requirenents of 8§ 455(a).
A party filing a notion for recusal under 8 455(a) "nust show
that, if a reasonable man knew all of the circunstances, he would

har bor doubts about the judge's inpartiality.” Chitimcha Tribe

of Louisiana v. Harry L. Laws Co., 690 F.2d 1157, 1165 (5th G

1982), cert. denied, 464 U S. 814 (1983). Furthernore, such a

nmotion nust state the facts upon which it is based with
particul arity because attenuated and weak i nferences are

insufficient to establish bias. See MMR Corp., 954 F.2d at

1045. In his notion, Frost does not point to any behavior of the
district judge and instead relies on an alleged comment nade by
FWSD s counsel to indicate that the judge was biased and shoul d
have recused hinself. The judge was not present when the all eged
coment was nmade and woul d not have known of the comment except
for Frost's assertion. Thus, because the situation which Frost
descri bes does not involve any circunstance which m ght create an
appearance of inpropriety by the district judge, the inferences

we are asked to draw are nuch too attenuated to establish bias.
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Because Frost has therefore failed to neet the requirenents of
either 8§ 144 or § 455(a), the district court did not abuse its

di scretion in denying Frost's notion for recusal.

VI,

For the foregoing reasons, we AFFIRM the judgnent of the

district court.
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