IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 93-1184
Conf er ence Cal endar

Rl CHARD JAMES BARNARD

Pl ai ntiff-Appellant,
ver sus

JI M BOALES, SHERI FF OF DALLAS
COUNTY, ET AL.,

Def endant s- Appel | ees.
Appeal fromthe United States District Court
for the Northern District of Texas
USDC No. 3:92-CV-2005-X
(Decenber 15, 1993)
Bef ore GARWOOD, JOLLY, and BARKSDALE, Circuit Judges.
PER CURI AM *

Ri chard Janes Barnard filed a pro se, in fornma pauperis

(IFP) civil rights conplaint alleging that he was deni ed adequate
medi cal care for his injured right shoulder in violation of the
Ei ghth Anmendnent. He filed an anended conplaint in which he
all eged that the response to the grievance he filed as a result
of the inadequate care was insufficient and that he was denied
medi cal care in violation of the Equal Protection clause.

The magi strate judge, w thout considering the issues raised

in Barnard's anmended conpl ai nt, recommended di sm ssing the

Local Rule 47.5 provides: "The publication of opinions
that have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the Court has determ ned
that this opinion should not be published.
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conplaint as frivolous. Barnard filed objections to the
magi strate judge's report in which for the first time he raised
additional, unrelated clains of inadequate nedical care. The
district court, after nmaking an independent review of the record,
adopted the magi strate judge's report and di sm ssed the conpl ai nt
as frivolous, but did not address the issues raised in the
anended conplaint or the new clains raised in the objections to
the magi strate judge's report.

A conplaint filed IFP can be di sm ssed sua sponte if the

complaint is frivolous. 28 U S C. § 1915(d); Cay v. Estelle, 789

F.2d 318, 323 (5th Gr. 1986). A conplaint is frivolous if it

| acks an arguable basis in law or fact. Ancar v. Sara Pl asna,

Inc., 964 F.2d 465, 468 (5th Cr. 1992). This Court reviews the

district court's dism ssal for an abuse of discretion. 1d.
Barnard argues that he was deni ed adequate nedical care for

his injured right shoulder. A pretrial detainee is entitled to

"reasonabl e nedical care."” Mayweather v. Foti, 958 F.2d 91, 91

(5th Gr. 1992) (internal quotations and citation omtted). To
state a nedi cal claimcognizable under 8 1983, a convicted
prisoner must allege acts or om ssions sufficiently harnful to
evidence a deliberate indifference to serious nedical needs.

Estelle v. Ganble, 429 U S. 97, 106, 97 S.C. 285, 50 L.Ed.2d 251

(1976). Unsuccessful nedical treatnent, negligence, neglect, and
even nedi cal mal practice do not state a clai munder 8§ 1983.

Varnado v. Lynaugh, 920 F.2d 320, 321 (5th G r. 1991). The

district court applied the nore | enient standard of reasonable
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medi cal care, although at sone point Barnard was convicted of the
state charges.

Barnard all eged that he injured his right shoul der when he
fell on August 21, 1991, and was seen by a doctor on Septenber 9,
1991. X-rays were taken and showed no broken bone, and the
doctor prescribed robaxin and notrin. Barnard also alleged that
he was seen by anot her physician and additional tests were
performed after he continued to conplain of pain in his shoul der.
These facts denonstrate that Barnard received reasonabl e nedica

care and is not entitled to relief. See Mayweat her, 958 F. 2d at

91 (where pretrial detainee received continual treatnent, an
occasi onal forgotten dose of nedication does not show an
unreasonabl e standard of care). Because Barnard cannot state a
cogni zabl e § 1983 cl ai m under the reasonabl e nedical care
standard, he cannot denonstrate the prison officials were
deliberately indifferent to his serious nedical needs.

In his anended conplaint Barnard all eged that he was deni ed
"outside" nedical care in violation of the Equal Protection
clause. To establish an equal protection violation Barnard nust

denonstrate, inter alia, that simlarly situated individuals were

treated differently. Mihanmad v. Lynaugh, 966 F.2d 901, 903 (5th

Cr. 1992). The only facts that Barnard all eges to support his
all egation are that his non-indigent, citizen co-defendant was
able to receive "outside" nedical care, but he was denied the
sane despite repeated requests. Barnard does not all ege,
however, that simlarly situated i nmates, the i nmates who are

i ndi gent and do not have insurance, received outside nedical
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care. Barnard has not stated a cogni zabl e Equal Protection
claim
Finally, Barnard argues that the jail had a policy of
provi di ng i nadequat e nedi cal treatnent and i nadequate nedication
distribution. He raised these clains for the first tinme in his
objections to the magi strate judge's report. |ssues raised for
the first time in a nagistrate judge's report are not properly
before the district court and will not be addressed on appeal.

United States v. Arnstrong, 951 F.2d 626, 630 (5th Cr. 1992).

Barnard had al ready anended his conplaint once as a matter of
ri ght and therefore should have requested | eave to anend his
conplaint to raise the new clains. Arnstrong, 951 F.2d at 630.
This Court will not address these clains.

AFFI RVED.



