IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 93-1177
Summary Cal endar

LEEMAN LABS, | NC.,
Pl ai ntiff-Counter
Def endant - Appel | ee,
VERSUS

ENRECO, INC. d/b/a
ENRECO LABCORATORI ES,

Def endant - Count er
Pl ai ntiff-Appellant.

Appeals fromthe United States District Court
for the Northern District of Texas
(2:91-CV-0078)

COct ober 8, 1993

Before SM TH, BARKSDALE, and DeMOSS, Circuit Judges.
JERRY EE. SMTH, Circuit Judge:’

Followng a jury verdict in favor of plaintiff, Leeman Labs,
Inc., for breach of contract, the defendant, Enreco, Inc. d/b/a

Enreco Laboratories, appeals. W affirm

" Local Rule 47.5.1 provides: "The publication of opinions that have no
precedential value and nerely decide particular cases on the basis of well-
settled principles of |aw inposes needl ess expense on the public and burdens
on the | egal profession.” Pursuant to that rule, the court has deternined
that this opinion should not be published.



l.

Leeman Labs, Inc. ("Leeman Labs"), is a conpany that nanufac-
tures spectroneters, which analyze dirt, water, and ot her sanples
to determ ne the presence of tiny anounts of netals such as iron
alum num or lead. These devices are utilized by conpani es, such
as Enreco, Inc. d/b/a Enreco Laboratories ("Enreco"), that perform
envi ronnent al cl eanup operati ons.

Sonetinme during Septenber 1989, Enreco contacted Leeman about
purchasi ng a spectroneter. After sales presentations were nade to
Enreco, Leerman quoted a price of $119, 890.54 for the purchase of a
Leeman PS3000 spectroneter, including various add-on itens, and a
one-year warranty on parts, |abor, and travel.

Enreco accepted Leeman's quotation on or about Cctober 23,
1989. Prior to accepting Leeman's price quotation, Tom Dye, the
lab director of Enreco, nmade inquiries to Leeman's sal esman about
runors in the industry of dissatisfied custoners and returned
equi pnent . Nonet hel ess, Dye accepted Leenman's price quotation
after being assured by Leeman's salesnman that the runors were
untrue.

Leeman proceeded to manufacture and deliver the spectroneter
that was ordered by Enreco. Leeman shipped the spectroneter to
Enreco on Novenber 30, 1989, and it was delivered to Enreco on
Decenber 5, 1989. Carla Butler, Enreco's |aboratory nanager,
signed a custoner acceptance formfor delivery and installation of
the instrument on Decenber 21, 1989. Enreco also received an

i nvoi ce fromLeeman stating the purchase price of $119, 890. 54.



Enreco experienced difficulties utilizing the spectroneter and
decided to return it to Leenman. Enreco sent a formal letter on
January 30, 1990, inform ng Leenman that it would be returning the
spectroneter. Leenman responded in aletter dated February 6, 1990,
demandi ng paynent for the spectroneter. The spectroneter was
returned to Leeman on or about February 22, 1990. Leeman subse-

quently sold the spectronmeter for $53,700 to its German subsidiary.

.

Leeman sued Enreco in federal court on the basis of diversity
jurisdiction, seeking damages for breach of contract, quantum
meruit, prejudgnent interest, and attorney's fees. The quant um
meruit claimsubsequently was abandoned. Enreco filed an answer
denying the clains and stating certain affirmati ve defenses al ong
wth a counterclaim for breach of contract, breach of warranty,
deceptive trade practices, and negligence. The negligence
countercl ai m was abandoned at trial.

The case was tried to a jury. At the close of the evidence,
Enreco noved for a judgnent as a nmatter of |aw on the ground that
Enreco had not been given notice of Leenman's intent to resell the
spectroneter pursuant to Tex. Bus. & Com CobE ANN. 8§ 2. 706. The
notion was deni ed, and the jury awarded $66, 000 in actual danmages
to Leeman.

The court entered judgnment for Leeman for $66,000 in tota
damages, plus prejudgnent interest and expenses. The court awarded

attorney's fees of $117,515. An additional $10,000 in attorney's



fees were awarded in the event of an appeal.

L1,

Enreco first contends that no evidence was presented as to the
market value at the tinme and place that the spectroneter was
tendered, as prescribed by Tex. Bus. & Cou CobE ANN § 2. 708, which
permts recovery by a seller of the difference between the contract
price and the market value of the goods. W enploy the "suffi-
ciency of the evidence" standard and uphold the jury verdict
"unless the facts and inferences point so strongly and so over-
whelmngly in favor of one party that reasonable nen could not

arrive" at the verdict reached by the jury. Ganberry v. O Barr,

866 F.2d 112, 113 (5th Cr. 1988).

Leeman's principal, John Leenman, testified "that price had to
have a direct relationship to fair market value." Furthernore,
when questioned about the assertion of Enreco's counsel that the
standard resal e price of six-nonth-old repossessed cust omequi pnent
was approximately eighty percent of full list price, he responded

that this assertion was "w ong, not even close,"” and "very high."
Thi s evidence shows that the jury reasonably could determ ne that
the spectroneter's nodification and transfer to Germany was
reasonabl e under the circunstances and that the price received for

the nodified instrunent was its fair market price.

| V.

Enreco next contends that Leeman cannot recover danmages, Since



it failed to provide notice of intent to resell as required by
section 2.706 and by the trial court's instructions. W need not
address this contention, as the district court predicated damages
on section 2.708, and, as discussed above, we affirmthat finding.
Mor eover, Enreco waived the notice requirenent by failing to pl ead

it or to mention it in the pretrial order.

V.

Enreco al so argues that it was denied a fair trial because the
district court excluded the testinony of Victor Bendict and Mark
Krouzi, who were dissatisfied custoners of Leeman's. The district
court found that the w tnesses' testinony was irrel evant because
t hey purchased different nodels of spectroneters from Leeman than
t he nodel purchased by Enreco. Furthernore, the court found that
the prejudicial effect of the witnesses' testinony would outweigh
its probative force and that the proposed testinony was cumnul ati ve
of evidence already in the record. Finally, the court ruled that
Enreco was inproperly offering Mark Krouzi's testinony to inpeach
deposition testinony of Steve Jordan, which had been introduced by
Enreco, on a collateral matter.

We review evidentiary rulings only for abuse of discretion.

See Herrington v. Hiller, 883 F.2d 411, 414 (5th Cr. 1989).

Rel evance determ nations wusually are commtted to the broad
discretion of the trial court and receive little, if any, review

United States v. Dobbs, 506 F.2d 445 (5th Cr. 1971). See al so

United States v. Silva, 748 F.2d 262 (5th Gr. 1984). Gven the




broad discretion afforded to a trial court in such evidentiary
matters, it was not inproper for the court to find the proffered
testinony irrelevant; thus, it was proper for the court to find
that the prejudicial effect of allowing said witnesses to testify
out wei ghed any probative val ue.

It is within the power of the district court to exclude
testinony that is repetitious and cunul ati ve of testinony already

before the court. Leefe v. Air Logistics, Inc., 876 F.2d 409 (5th

Cr. 1989). See also Harvey v. Andrist, 754 F.2d 569, 572 (5th
Cr.), cert. denied, 471 US. 1126 (1985); FeD. R EwviD. 403. 1In

determ ning whether the proffered testinony of the two w tnesses
woul d have been cunulative, we take into consideration the
testinony of John Leeman concerning problens wth previous
custoners. He testified that Leeman Labs sold an instrunent to a
| aboratory in Atlanta that subsequently had trouble with the
machine. He further testified that after working to resolve the
probl ens, the buyer of the machi ne remai ned unhappy and that Leeman
Labs agreed to take the nmachi ne back.

We find that through Leeman's testinony, Enreco was able to
present sufficient evidence that Leenan Labs had experienced
problenms with dissatisfied custoners. Mor eover, said testinony
was sufficient to warrant the district court's conclusion that
further testinony as to custoner dissatisfaction would be cumul a-

tive.



VI,

Enreco further argues that it was denied a fair trial by the
exclusion of testinony by Enreco's president as to when Enreco's
key enpl oyees were present to work with Leeman's equi pnent. That
testinony was proffered to refute Leeman's argunent that said
enpl oyees were on vacation during the critical |earning phase after
installation of the equipnent. The court sustained Leenan's
objection to the proposed testinony after the acknow edgenent by
Enreco's counsel that Leenman had requested enploynent vacation
records during a deposition of Enreco's president, Dave Miusser, and
that Enreco had never produced them Again, such an evidentiary
ruling will be reviewed under the abuse of discretion standard.

It appears that Enreco was never noticed or required to bring
docunents concerning enployees' vacations to a deposition.
However, it appears that Enreco was requested to produce every
docunent or tangible item relative to any claim of damages.
Furthernore, it appears that it was understood by the parties, at
the tinme of the deposition, that said vacation records would be
produced once they were |l ocated. It has long been the rulein this
circuit that exclusion of a witness's testinony is a proper renedy

for failure to conply with discovery requests. See Ceisernan v.

MacDonal d, 893 F.2d 787 (5th Cr. 1990). We concl ude that the
trial court was justified in finding that Leenman had nade an
adequat e request for the vacation records and that such request was
not honored by Enreco.

Alternatively, we find that Enreco failed to nmake an adequate



of fer of proof of what Misser's testinony woul d have been had he
been allowed to testify. Error may not be predicated upon a ruling
that admts or excludes evidence unless a substantial right of the
party is affected, and if the ruling is one excl udi ng evi dence, the
subst ance of the evidence was nmade known to the court by offer or
was apparent fromthe context within which questions were asked.
FED. R Evip. 103(a)(2).

Defendant's counsel propounded the followng question to
Musser: "M . Misser, since we have had sone allegations that one
of our operators took a lot of tinme off during vacation, | want to
ask you have you had an opportunity to review and | ook at that
situation and determ ne whether Carla or Teresa actually took
vacation tine at the tine in question." The context in which the
guestion was asked raises the inference that the proffered
testinony was being tendered to rebut allegations by Leeman Labs
that Enreco's enpl oyees took vacation tine when the spectroneter
was i nstall ed. Said inferences are not sufficient to informthe
court of the substance of the evidence being presented, however.
Finding that a proper offer of proof is |acking, we do not review

the exclusion of the testinony further. See United States v.

Wnkle, 587 F.2d 705 (5th Cr. 1979).

Accordingly, we find that the district court did not abuse its
discretion in excluding the testinony concerning enployee vaca-
tions. In the alternative, we further conclude that Enreco failed
to make an offer of proof of what Misser's testinony woul d have

been had he been allowed to testify.



VII.

Lastly, Enreco argues that the district court's awardi ng of
attorney's fees in the amount of $117,515 was excessive, since the
jury only awarded actual damages in the anount of $66, 000, and t hat
said attorney's fees should therefore be reduced by remttitur. W
review the district court's award of attorney's fees for abuse of
discretion and its finding of fact supporting the award for clear

error. See Von Cark v. Butler, 916 F.2d 255 (5th Gr. 1990).

Upon a review of the evidence submtted concerning attorneys'
fees, it is apparent that the court was justified in awarding
attorney's fees in excess of the jury award for actual danmages.
Taking into consideration the fact that nineteen depositions were
taken in this cause, thirteen of which were out of town, along with
t he nunerous di scovery di sputes and abandoned causes of action, the
award of fees was not an abuse of discretion. Finally, it is well
settled that when there is sufficient evidence of the tinme spent
and necessity for legal services, awards well in excess of actual

damages can be upheld. See Cty of R verside v. Rivera, 477 U.S.

561 (1986).
For the foregoing reasons, the judgnent of the district court

i s AFFI RMVED.



