IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 93-1157

Summary Cal endar

ROBERT B. REICH, Secretary of the United
States Departnent of Labor, et al.,
Plaintiffs,

ver sus

PENSI ON BENEFI T GUARANTY CORPORATI CON,

on its own behalf and as a statutory

trustee of RETI REMENT PLAN FOR SALARI ED

EMPLOYEES OF LUNDBERG | NDUSTRI ES, LTD., etc.
Plaintiff-Counter
Def endant - Appel | ee,

ver sus

THOVAS D. LUNDBERG, ET AL.
Def endant s,

DAVI D J. BOATRI GHT,
Def endant - Count er
Pl ai ntiff-Appellant.

Appeal fromthe United States District Court
for the Northern District of Texas
(3:88-CV-2470- X c/w 3:88-CV-2471- X)

(February 22, 1994)

Before KING H G3 NBOTHAM and BARKSDALE, Circuit Judges.
PER CURI AM *

“Local Rule 47.5 provides: "The publication of opinions
t hat have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal



| .

The Secretary of Labor and the Pension Benefit Guaranty
Corporation (PBGC), a federal entity that adm nisters the pension
plan term nation insurance program established by the Enpl oyee
Retirenment Inconme Security Act (ERISA), 29 U S. C 88 1301-1461
sued to recover noney allegedly illegally renoved from three
pensi on pl ans. The lawsuits nmintained that two trustees had
breached their fiduciary duties under ERISA, 29 U S. C. 8§ 1104-06,
by diverting plan assets to personal accounts, and that severa
parties, including David Boatright, the plans' actuary, actively
and know ngly participated in the transfer.

Boatright denied the allegations and counterclai ned all egi ng
t hat PBGC knowi ngly and willfully nade fal se statenents causi ng him
irreparable harm and financial | oss. PBGC noved to dism ss the
counterclaimfor |ack of subject matter jurisdiction and failureto
state a claim The district court dismssed the counterclaim
stating that Boatright had alleged |ibel and slander, clainms not
except ed under the wai ver of sovereign inmunity in the Federal Tort
Claims Act (FTCA), 28 U. S. C. 88 1346(b), 2671, et seq.

The court then granted PBGC s notion for sumrmary | udgnent
hol ding Boatright and a trustee jointly and severally I|iable.
Several nonths later, Boatright filed sonmething akin to a 60(b)
noti on, requesting that the court reconsider its rulings. PBGC

moved the court to enter final judgnent agai nst Boatri ght, pursuant

profession.” Pursuant to that Rule, the Court has determ ned
that this opinion should not be published.
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to Fed. R Cv. P. 54(b). The court did so, reiterating its
di sm ssal of the counterclaimand reaffirmng its summary judgnent

award. Boatright appealed. W affirmin part and renmand in part.

.
Boatri ght contends that the district court erred in dism ssing
his counterclaim because he alleged not I|ibel and slander but

i njurious fal sehood. Qur review of this issue is de novo, see

Hobbs v. Hawkins, 968 F.2d 471, 475 (5th Cr. 1992). To state a
claimfor injurious falsehood, Boatright had to all ege pecuniary
harm resulting from the wunprivileged publication of false
statenents, with knowl edge or reckless disregard of the falsity

concerning his property or product. See Art Metal-U S. A, Inc. v.

United States, 753 F.2d 1151, 1155 n.6 (D.C. Cr. 1985).

Boatri ght maintains that the fal se statenents by PBGC cost him
the livelihood and profit of his occupation as "Enrolled Actuary."
The statenents regarded his performance as actuary. Boatright does
not have a protectible property interest in his enploynent. See

Amrerican Fed'n of Gov't Enployees v. Stetson, 640 F.2d 642, 645

(5th Gr. 1981).

Boatright argues, for the first tinme on appeal, that his
counterclaimwas nalicious prosecution and abuse of process by a
federal investigative officer. See 28 U S.C. § 2680. W wll not
consider issues raised for the first tinme on appeal unless they are
purely legal in nature and refusal to consider themwould result in

mani fest injustice. United States v. Garcia-Pillado, 898 F. 2d 36,




39 (5th Gr. 1990). Boatright has not presented any facts, either
to the district court or on appeal, as to the official status of
the cul pable person. As this <claim involves a factua
determnation, we will not address it.
L1l

Boatright alleges that the district court erred in denying his
Rul e 60(b) notion to set aside the summary judgnent against him
The district court did not nention Boatright's Rule 60(b) notion
and did not explicitly rule onit. As the district court entered
a final judgnent under Rule 54(b) followng filings on the Rule
60(b) notion, the court's final judgnent can be construed as an

inplicit denial of the notion. See Addington v. Farner's El evator

Mut. Ins. Co., 650 F.2d 663, 666 (5th Gr.), cert. denied, 454 U S.

1098 (1981). But doing so adds nothing. The sumrary judgnent was
interlocutory when Boatright filed his 60(b) notion. So he, in
effect, sinply asked for reconsideration of an interlocutory
ruling. The district court declined to reconsider and entered a
54(b) certificate.

| V.

One matter remains. When the district court ruled,
Boatright's know ng participation in a breach of trust nade him
jointly and severally liable with the fiduciary-in-breach. Since
then, the Supreme Court has held that ERI SA does not authorize
suits for noney danages against non-fiduciaries who know ngly

participate in a breach of fiduciary duty. See Mertens v. Hewitt

Associates, 113 S. Ct. 2063, 2066-72 (1993). Mertens may conflict



wth the district court's award of damages agai nst Boatright. W
remand for decision of whether Boatright is a fiduciary and, if he
is not, whether the danage award i s appropri ate.

AFFI RVED | N PART and REMANDED | N PART.



