IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 93-1151
Conf er ence Cal endar

BOYD BALLARD,

Peti ti oner- Appel | ant,
ver sus
JAMES A. COLLINS, Director,
Texas Dep't of Crimnal Justice,
I nstitutional D vision,

Respondent - Appel | ee.

Appeal fromthe United States District Court
for the Northern District of Texas
USDC No. 4:92-CV-197-K
(March 23, 1994)
Before KING DAVIS, and DeMOSS, Circuit Judges.
PER CURI AM *
A federal court will entertain a petition for a wit of

habeas corpus froma state inmate "only on the ground that he is
in custody in violation of the Constitution or laws or treaties

of the United States." 28 U S.C. § 2254(a). In this case, a

state inmate proceeding in fornma pauperis has petitioned for a

federal wit of habeas corpus to obtain custody of the record of

Local Rule 47.5 provides: "The publication of opinions
that have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the Court has determ ned
that this opinion should not be published.
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his crimnal trial for use in devel oping federal habeas-corpus clains.

The brief Boyd Ballard filed in his direct appeal contains
references to the trial record. Because Ballard had access to
the trial record in his direct appeal, there is no constitutional
requi renent that he obtain physical custody of the record in this

federal habeas-corpus action. See Smth v. Beto, 472 F.2d 164,

165 (5th Cr. 1973). In Smth v. Beto, noreover, this Court

noted that the appellant had denonstrated no need for the
transcript to prove his asserted claim Ballard has also failed
to denonstrate a need because he has not yet presented his

f ederal habeas-corpus cl ai ns.

Ballard has failed to show a constitutional violation
relating to his state crimnal trial. H's claimconcerning the
transcript, therefore, is not cognizable under 28 U S.C. § 2254.
The district court's determnation that it |acked "subject matter
jurisdiction" over this case, however, anounts to a | oose
application of that termnology. As this Court has pointed out,
"[wW hether a federal court has jurisdiction to decide a case and
whet her a plaintiff has a cause of action under a federal statute
are distinct inquiries that nust be addressed separately."”

Daigle v. Opelousas Health Care, Inc., 774 F.2d 1344, 1346 (5th

Cir. 1985). Here, Ballard invoked the jurisdiction of the court
by using a 8 2254 petition to present his claim Neverthel ess,
he failed to present a cogni zabl e cause of action.

Because the di sm ssal can be upheld on grounds not specified

by the district court, a reversal is inappropriate. See Bickford
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V. Int'l Speedway Corp., 654 F.2d 1028, 1031 (5th Cr. 1981)

(reversal is inappropriate if ruling of district court can be
affirmed on any grounds, regardl ess whether those grounds were
used by district court). Nevertheless, the dismssal should be
nmodified to be with prejudi ce because Ballard has not pl eaded
sufficiently to receive habeas-corpus relief.

AFFI RMED AS MODI FI ED



