IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 93-1124
Conf er ence Cal endar

UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,
vVer sus
THOVAS EDWARD RACKSTRAW
Def endant - Appel | ant.
Appeal fron1{hé On{téd-s{a{eé ﬁsﬂrict Court
for the Northern District of Texas
USDC No. 4:92-CR-10(6)-Y
© August 18, 1993
Before JOLLY, JONES, and DUHE, Circuit Judges.
PER CURI AM *
Thomas Edward Rackstraw pl eaded guilty to distribution of
10. 19 grans of cocai ne base but was sentenced on the basis of 20
kil ograns of cocai ne base which the district court found had been
distributed by the conspiracy in which Rackstraw partici pated
(the "Fisher Organization"). "In drug distribution cases, the
base offense | evel can reflect quantities of drugs not specified

in the count of conviction if they were part of the sanme course

“Local Rule 47.5 provides: "The publication of opinions
t hat have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the Court has determ ned
that this opinion should not be published.
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of conduct or part of a common schene or plan as the count of

conviction." United States v. Mwore, 927 F.2d 825, 827 (5th

Cr.), cert. denied, 112 S. C. 205 (1991) (internal quotations

omtted); see U S . S.G 8§ 1B1.3(a)(2). The scope of illega
activity for which the defendant may be hel d accountable is
[imted to those acts and om ssions of others which were
"reasonably foreseeable" to the defendant. § 1B1.3(a)(1)(B)
Rackstraw offered no evidence to rebut the factual findings

in the Probation Oficer's report ("PSR'). Accordingly, the
district court was free to adopt the facts in the PSR w t hout
further inquiry provided those findings had a sufficient

evidentiary basis. United States v. Sherbak, 950 F.2d 1095,

1099- 1100 (5th Cr. 1992). In determ ning whether the findings
had a sufficient evidentiary basis, the district court could
consider any information, so long as there were sufficient
indicia of reliability to support its probable accuracy. United

States v. Angulo, 927 F.2d 202, 204-05 (5th Gr. 1991); see

US. S.G § 6Al1.3, comrent. On review, this Court exam nes the
entire record to determ ne whether the district court's factual

findings were clearly erroneous. United States v. Miurillo, 902

F.2d 1169, 1173 (5th Cr. 1990). Based upon that exam nation and
considering the duration and extent of Rackstraw s involvenent in
the crimnal conspiracy, we hold that the district court's
conclusion that it was reasonably foreseeable to Rackstraw that
the conspiracy was dealing in quantities of cocaine base equal to

20 kil ograns was not clearly erroneous.
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Rackstraw al so chall enges the district court's decision to
i ncrease his offense | evel because firearns were possessed by
ot her nmenbers of the Fisher Organization during the conmm ssion of
the offense. Because firearns are "tools of the trade" for
persons involved in illegal drug activities, sentencing courts
may i nfer that the defendant should have foreseen a codefendant's
possessi on of a dangerous weapon during the conm ssion of a
jointly undertaken crimnal activity involving the distribution

of drugs. United States v. Aquilera-Zapata, 901 F.2d 1209, 1215-

16 (5th Gr. 1990). Investigating agents considered the Fisher
Organi zation "well arnmed and dangerous."” The size of the Fisher
Organi zation's arsenal and degree of Rackstraw s participation in
the conspiracy provide anple support for concluding that it was
reasonably foreseeable to Rackstraw that his co-conspirators
woul d enploy firearnms in furtherance of their illegal activities.
The finding of foreseeability is inplicit in the district court's

reasoni ng and, unlike Aguilera-Zapata, it does not appear that

the district court based its conclusion only on the fact of
possession by a co-conspirator. See 901 F.2d at 1216.

AFFI RVED.



