IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 93-1107
Conf er ence Cal endar

UNI TED STATES OF AMERI CA,

Pl ai ntiff-Appellee,
vVer sus
EM GDI O RUELAS JACOBO,

Def endant - Appel | ant.

Appeal fron1{hé On{téd-s{a{eé ﬁsﬂrict Court
for the Northern District of Texas
USDC No. 3:92-CR-399-G (01)
(Cctober 29, 1993)
Before PCLI TZ, Chief Judge, and SM TH and WENER, Ci rcuit Judges.
PER CURI AM *
Em gdi o Ruel as Jacobo argues that a 3.5 kil ogram sal e

negoti ated by his co-conspirators should not have been used in
determ ning his offense | evel under the sentencing guidelines and
that the sentencing judge failed to make findings of fact
required by FED. R CrRM P. 32. The sentencing guidelines
provide that "quantities of drugs not specified in the count of
conviction may be considered in determning the offense |evel."

US S G 8§ 2D1.1, cocmment. (n.12). A defendant may be sentenced

Local Rule 47.5 provides: "The publication of opinions
that have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the Court has determ ned
that this opinion should not be published.
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based upon his "rel evant conduct," which in the case of a
conspi racy, nakes a defendant accountable for conduct of others
that was in furtherance of the jointly undertaken crim nal
activity and was reasonably foreseeable in connection wth that
crimnal activity. US S.G 8 1B1.3(a)(1) and comment. (n.1).
Thi s gui deline applies whether or not the conduct was charged as
a conspiracy. 8 1B1.3, coment. (n.2). Nevertheless,

[i]n an of fense involving negotiation to traffic in a

control | ed substance, the weight under negotiation in

an unconpl eted distribution shall be used to cal cul ate

t he applicabl e anount. However, where the court finds

that the defendant did not intend to produce and was

not reasonably capabl e of producing the negoti ated

anount, the court shall exclude fromthe guideline

cal cul ation the amount that it finds the defendant did

not intend to produce and was not reasonably capabl e of

pr oduci ng.
8§ 2D1.1, coment. (n.12) (enphasis added).

Jacobo objected to the probation officer's finding that the
3.5 kilograns should be included in the offense |evel
conputation. Jacobo argues that it was erroneous for the
sentencing judge to determ ne that the conspiracy was capabl e of
produci ng the 3.5 kil ograns because a transaction involving that
anount of heroin "was out of proportion to the series of
transactions totalling 233.15 grans." The sentencing judge's
basis for findings concerning the disputed 3.5 kil ograns are not
available to the Court because a transcript of the sentencing
hearing is not included in the record on appeal. Therefore, the
Court is unable to determ ne whether the sentencing judge erred
in adopting the PSR or whether Martinez was nerely "puffing”

about the ability to deliver 3.5 kilograns of cocaine. See
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United States v. Mergerson, 995 F.2d 1285, 1294 (5th G r. 1993).

"If the appellant intends to urge on appeal that a finding or
conclusion is unsupported by the evidence or is contrary to the
evi dence, the appellant shall include in the record a transcri pt
of all evidence relevant to such finding or conclusion.”™ FeD. R
App. P. 10(b)(2). Jacobo has provided no explanation for why he
failed to assure that this Court received a transcript of the
sentencing. Such failure to include the sentencing transcript
prevents this Court fromreview ng Jacobo's contentions of error;
t herefore, the decision of the district court is AFFI RVED. See
United States v. Hi nojosa, 958 F.2d 624, 632-33 (5th Gr. 1992).




