UNI TED STATES COURT OF APPEALS
for the Fifth Crcuit

No. 93-1105
Summary Cal endar

UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,
VERSUS
CYPRI AN | GBI NG E,
Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Northern District of Texas
(3:92-CR-105-T)

(Sept ember 21, 1993)
Before DAVIS, JONES, and DUHE, Circuit Judges.
PER CURI AM !

Appel  ant contests the sufficiency of the evidence to support
his conviction for possession of stolen mail and aiding and
abetting; and the legality of the district court's restitution
order.? Appellant also clains for the first tine on appeal
ineffective assistance of counsel. W do not address that issue.

United States v. Hi gdon, 832 F.2d 312, 313-14 (5th Cr. 1987),

! Local Rule 47.5 provides: "The publication of opinions that
have no precedential value and nerely decide particular cases on
the basis of well-settled principles of |aw inposes needless
expense on the public and burdens on the legal profession.™
Pursuant to that Rule, the Court has determ ned that this opinion
shoul d not be publi shed.

2 Appellant also filed several notions which we have previously
deni ed.



cert. denied, 484 U.S. 1075 (1988). He al so conplains that counsel

briefed no i ssue on appeal regardi ng his sentence of incarceration.
He, however, does not identify any appeal able issue so there is
nothing for this Court to consider. W affirm Appellant's
conviction, and vacate the restitution order and remand.

Appel | ant concedes that, in this case, the sufficiency of the
evi dence nust be reviewed for plain error. Plain error occurs only

if the record is devoid of evidence pointing to guilt. United

States v. Pruneda- Gonzal ez, 953 F.2d 190, 193-94 (5th Gr.) cert.
denied, 112 S. C. at 2952 (1992). The chall enged count charged
possessi on, and aiding and abetting, of a credit card in the nane
of Dennison, stolen from the mail. To prove the charge, the
Governnent was required to establish beyond a reasonabl e doubt 1)
that the Appellant unlawfully possessed the Dennison credit card,
2) that it was stolen fromthe mail; 3) that Appellant knew it was
stolen; and 4) that Appellant had specific intent to possess it.

United States v. Hall, 845 F.2d 1281, 1284 (5th Cr.), cert.

denied, 488 U. S. 860 (1988). "Possession may be individual or
joint, actual or constructive, and it is not necessary that a
def endant individually be in physical possession of anitemfor him

to be charged with possession of it." United States v. Ronero, 495

F.2d 1356, 1359 (5th Gir.), cert. denied, 419 U.S. 995 (1974). The

of fense of aiding and abetting requires proof beyond a reasonable
doubt of an act by Appellant which contributes to the execution of
the crimnal activity, and Appellant's intent to aid in its

comm ssion. United States v. Triplett, 922 F.2d 1174, 1178 (5th




Cr.), cert. denied, 111 S. C. 2245 (1991).

The evi dence showed t hat the Denni son hone was on the route of
the mailman Appellant was bribing to identify envelopes for
Appel lant to steal. It further showed that Appellant used the
stolen card to nake a purchase at a busi ness on Decenber 2, 1991.
An enployee of that business testified that, on that date,
Appel l ant attenpted to charge nerchandise on a different credit
card. Wen the card center refused the charge, Appellant went to
his autonobile, returned wth another person who presented the
Denni son card which was then used for Appellant's purchase. Under
the plain error standard, this evidence was adequate to show
Appel  ant actively or constructively possessed the card and t hat he
ai ded and abetted in its possession.

Appel l ant argues for the first time in his reply brief that
the restitution order is illegal for failure to conply with 8§
3663(f)(2)(B) which requires that the last installnment of
restitution be paid no later than five years after the end of the
termof inprisonnment. Nornmally, issues raised for the first tinme

inareply brief are not considered by this Court. United States

v. Prince, 868 F.2d 1379, 1386 (5th Cr.), cert. denied, 493 U S
932 (1989). However, plain error occurs when the error is obvious
and the failure to notice and correct it would affect the fairness,
integrity or public reputation of judicial proceedings. Uni t ed

States v. Lopez, 923 F.2d 47, 50 (5th Cr.); cert. denied, 111 S.

. 2032 (1991). Here it is obvious that the restitution plan
vi ol ates the statute because only $8,500 of the $10, 187.81 ordered



paid will be paid at the expiration of five years foll ow ng the end
of the term of inprisonnent. The order is plainly erroneous.
Accordingly, the order of restitution is vacated and the matter is
remanded to the district court for further proceedings on that
i ssue.

AFFI RVED | N PART, VACATED and REMANDED | N PART.



