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PER CURI AM *

Appel I ant Lawrence | ke Chucks pled guilty in federal
district court to one count of possession of counterfeited
securities in violation of 18 U.S.C. § 513. He was sentenced to
a termof inprisonnent of 46 nonths, to be followed by a two-year
term of supervised release. He appeals both his conviction and

hi s sent ence.

“Local Rule 47.5 provides: "The publication of opinions
t hat have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the court has determ ned
that this opinion should not be published.



| .
Fact ual Background

The evi dence adduced at Chucks' sentencing hearing reveal ed
the following facts. On June 17, 1989, an individual purchased a
cashier's check in the ambunt of $1,900 from G braltar Savings in
Dal | as, Texas, through an account opened in the nanme of Law ence
Chucks. This check was never cashed; it was, however, used as a
pattern for counterfeiting additional cashier's checks, each of
whi ch bore the sane serial nunber as the authentic check.
Governnment investigators |ater discovered that the account had
been opened by the use of false information. It also devel oped
that the person who opened the account had done so with a check
t hat was backed by insufficient funds and was later returned to
G braltar Savings as nonpayable. In all, $27,727.95 worth of
counterfeited G braltar checks were passed, and anot her
$10, 688.85 worth of such counterfeited checks were seized by the
governnent before they coul d be passed.

On Cctober 4, 1989, a person using the nane "Dean Zook"
purchased a cashier's check fromFirst Interstate Bank in Reno,
Nevada. Around the sane tine, Zook al so purchased a cashier's
check from California Federal Bank, also in Reno, Nevada. These
checks were al so used as patterns for counterfeited checks.
Those responsi ble for the counterfeiting transposed the seri al
nunbers fromthese checks, so that all the counterfeited First
Interstate checks bore the serial nunber fromthe California

Federal check and vice versa. Dean Zook's account at California



Federal was al so opened by the use of false information. "Zook"
was | ater discovered to use several aliases, including "Peter
Phillips."

The net first began to tighten around the counterfeiters in
January 1990, when the United States Custons Service in New York
seized two counterfeited First Interstate checks, one in the
amount of $101, 625 and the other in the anount of $92,120.53. 1In
t he sane seizure the Service discovered several blank checks
drawn on Wells Fargo Bank of Sacranento, California, in the nanme
of John Kyshek. On April 19, 1990, Secret Service agents
arrested Kyshek in Sacranento for the passing of counterfeited
California Federal and First Interstate checks; "John Kyshek," it
turned out, was an alias of Lawence Chucks. On May 2, 1991, the
state of California issued a probation violation warrant for
Chucks, as his whereabouts were unknown.

Sone tinme after the disappearance of Chucks, Secret Service
agents arrested an unnaned N gerian national in Birm ngham
Al abama, for passing counterfeited California Federal and First
Interstate checks. In the search of that person's apartnent,
agents di scovered a photograph of an unidentified individual
| ater discovered to be Chucks. The unnaned person told the
agents that soneone naned "Law ence" had cone from Brookl yn and
brought himthe counterfeited checks, and that the photograph was
a picture of Lawence. Meanwhile, during Cctober 1991, nunerous
counterfeited California Federal and First Interstate checks were

passed in the Seattle area; anong those counterfeited checks was



one nmade payable to "Robert Youngbl ood" by remtter "Joseph
Youngbl ood. "

The next step in the investigation was the arrest of
McAnt hony Jerem ah, a Nigerian national, in Dallas by Secret
Service agents. He was arrested for possession of counterfeited
checks patterned after the check bought by Chucks from G braltar
Savi ngs on June 17, 1989. Jerem ah admtted that he was invol ved

in the group that was counterfeiting checks fromFirst Interstate

and California Federal. It was Jerem ah who reveal ed that "Zook"
al so used the nane Peter Phillips. According to Jerem ah,
Phillips actually counterfeited the checks in Otawa, Canada,

whi | e Chucks both delivered checks to Jerem ah and passed them
hi nsel f.

The fourth named nenber of the counterfeiting ring was
Alfred Opara. He was arrested by the Secret Service in Dallas in
April 1992, and he agreed to assist the governnent as a
confidential informant. Qpara called Phillips in Canada several
tinmes, attenpting to persuade Phillips to cone to Dall as by
offering to give Phillips credit cards in exchange for
counterfeited checks. Phillips refused, saying that there was an
outstanding warrant for his arrest in Dallas. Finally Phillips
agreed to have his cousin, who supposedly lived in Brooklyn,
deliver sonme counterfeited checks to Dall as.

In July 1992, an individual who identified hinself as
"Law ence" and as Phillips' cousin called Opara and arranged a

nmeeting in Dallas. At that neeting, which was observed by



gover nnment agents, "Law ence" turned out to be Lawence Chucks.
He showed Opara one counterfeited check and agreed to return
|ater with additional checks. Wen he returned on July 18, 1992,
he was arrested. Some $55,000 worth of counterfeited First
Interstate and California Federal checks were on Chucks' person
at the tinme of his arrest. Although nost of the checks were

bl ank, one bore the nanes "Robert Youngbl ood" and "Joseph

Youngbl ood." This enabled the investigators to connect Chucks to
t he nunmerous counterfeited First Interstate and California
Federal checks that were passed in the Seattle area in Cctober
1991.

An itemzed list fromFirst Interstate reveal ed that the
institution had received $605,470.68 in counterfeited cashier's
checks bearing the California Federal serial nunber. A simlar
list fromCalifornia Federal revealed that it received
$481,928.43 in counterfeited checks bearing the First Interstate
serial nunber.

Procedural Hi story

On August 11, 1992, Chucks was charged in a one-count
i ndictment with possession of counterfeited securities in
violation of 18 U . S.C. § 513. H's pretrial notion to suppress
illegally obtained evidence was denied. On Septenber 23, 1992,
Chucks pled guilty to the indictnment. The guilty plea was
entered without a plea agreenent; all parties did agree to a

brief factual resune in which Chucks admtted that at the time of



his arrest he possessed six counterfeited cashier's checks with
the intent to deceive another person or organization.

A presentence report was prepared, and Chucks fil ed several
objections to the report. An evidentiary hearing was held on
January 20, 1993. At the conclusion of the hearing the district
court made oral findings and deni ed Chucks' objections. Chucks
was sentenced to 46 nonths in prison, to be followed by two years
of supervised release. Chucks tinely filed his notice of appeal

on January 29, 1993.

.
Standard of Revi ew

Chucks seeks to withdraw his guilty plea because of
viol ations of Federal Rule of Crimnal Procedure 11 at his
arraignnent. Such violations are reviewable for harn ess error.
Fed. R Crim P. 11(h).

Chucks al so challenges the district court's findings of
"rel evant conduct" at his sentencing hearing for the purpose of
enhanci ng his puni shnent under the sentencing guidelines. The
governnment is not required to establish relevant conduct beyond a
reasonabl e doubt. Rather, the governnent nust prove such conduct
by a preponderance of the evidence, and these findings are
subject to the clearly erroneous standard of review on appeal.

United States v. Buckhalter, 986 F.2d 875, 879 (5th Cr.), cert.

denied, 62 U S.L.W 3249 (U S OCct. 4, 1993).



Finally, Chucks challenges the district court's refusal to
decrease his offense level by two | evels for acceptance of
responsibility. Because the sentencing judge is in a unique
position to evaluate a defendant's acceptance of responsibility,
"the determ nation of the sentencing judge is entitled to great
deference on review." United States Sentencing Conm ssion,

Quidelines Manual, 8 3E1.1 cnt. n.5 (Nov. 1992). W have said

that this standard of review is even nore deferential than the

"clearly erroneous" standard. United States v. Brignman, 953 F.2d

906, 909 (5th Cir.), petition for cert. filed (U S Aug. 4, 1992)

(No. 92-5417).

L1l
A.  May Chucks Wthdraw H's Guilty Pl ea?

We turn first to Chucks' argunent that defects in the plea
col l oquy constituted such a conplete m scarriage of justice that
he should be allowed to withdraw his plea. Specifically, Chucks
directs our attention to the district court's failure to adhere
to the requirenents of Federal Rule of Crimnal Procedure 11(c).
Under Rule 11(c)(1), before the court may accept a guilty plea it
must informthe defendant of and determ ne that he understands

the nature of the charge to which the plea is offered,

the mandatory m ni mum penalty provided by law, if any,

and the maxi num possi bl e penalty provided by |aw,

i ncluding the effect of any special parole or

supervi sed rel ease terns . :

We have recognized that Rule 11 addresses three core concerns:

whet her the guilty plea was coerced, whether the defendant



under st ands the nature of the charges, and whet her the defendant

under st ands the consequences of his plea. United States v.

Johnson, 1 F.3d 296, 300 (5th Gr. 1993) (en banc); United States

v. Bachynsky, 934 F.2d 1349, 1354 (5th CGr.) (en banc), cert.

denied, 112 S. . 402, on remand, 949 F.2d 722 (5th CGr. 1991),
cert. denied, 113 S. . 150 (1992). |If a district court

erroneously departs fromthe procedures required by Rule 11, we
review for harm ess error under Rule 11(h). Johnson, 1 F.3d at
302; Fed. R Crim P. 11(h) ("Any variance from procedures
required by this rule which does not affect substantial rights
shal | be disregarded.").

Chucks argues that the second and third core concerns of
Rule 11 identified in Bachynsky were not sufficiently addressed
at the plea colloquy. Although the district court asked Chucks
in open court if he understood the charges agai nst hi mand Chucks
said that he understood that he was pleading guilty to a charge
of counterfeited securities, the district court did not inform
Chucks of the elenents of the offense. The court also did not
explain the nature of supervised release to Chucks. Chucks
argues that the facts that he is a Nigerian citizen and has no
nmore than a high school education aggravate the inpact of these
defects on the voluntariness of his plea.

We proceed to the two-part "harm ess error" anal ysis set
forth in Johnson: (1) Did the sentencing court in fact vary from
the procedures required by Rule 11, and (2) if so, did such

vari ance affect substantial rights of the defendant? Johnson, 1



F.3d at 298. In the instant case the district court did not read
the el enents of the offense to Chucks; although Chucks stated

t hat he understood he was being charged with possession of
counterfeited securities, the plea colloquy does not indicate his
awar eness that intent to deceive another was an el ement of the
offense. We w Il assune that this constitutes an error under

Rule 11. See United States v. Dayton, 604 F.2d 931, 938 (5th

Cr. 1979) (en banc) (noting that, for sinple charges, a reading
of the indictnment plus an opportunity for the defendant to ask
questions about it suffices to informhimof the "nature of the

charge" under Rule 11), cert. denied, 445 U S. 904, and cert.

denied, 445 U. S. 971 (1980); see also United States v. Syal, 963

F.2d 900, 904-05 (6th Gr. 1992) (noting that a defendant nust
have know edge of all elenents of an offense if he is to plead
guilty toit). The failure of the district court to explain the
possibility and effect of supervised release to Chucks clearly
constitutes error under Rule 11(c)(1).

"To determ ne whether a Rule 11 error is harmess (i.e.,
whet her the error affects substantial rights), we focus on
whet her the defendant's know edge and conprehensi on of the ful
and correct information would have been likely to affect his
W llingness to plead guilty."” Johnson, 1 F.3d at 302. Under
this standard, we think it clear that Chucks was not prejudiced
by the failure of the district court to determ ne whether Chucks
knew that intent to deceive was an elenent of the offense to

whi ch he was pleading. |In the factual resune, Chucks admtted



that he possessed the counterfeited checks wwth the intent to
decei ve anot her person or organization. During the plea colloquy
Chucks again affirmed his agreenent with the facts stated in the
resune. Chucks does not explain how he was prejudiced by the
failure to informhimduring the plea colloquy of the intent
el emrent of the offense of possession of counterfeited securities.
We conclude that this error was harniess.

We next consider whether the district court's failure to
explain the possibility and effects of supervised rel ease
constituted harm ess error. Chucks refers us to our decision in

United States v. Garcia-Garcia, 939 F.2d 230 (5th G r. 1991), for

support. In that case, the defendant pled guilty to ill egal
reentry into the United States after deportation subsequent to a
felony conviction. |d. at 231. As in the instant case, no
mention of supervised rel ease was nade at the plea hearing. [d.
at 231-32. W observed that the defendant was a foreigner who
spoke no English, had only a sixth grade education, and pled
guilty without the benefit of a plea bargain. [d. at 233.

Significantly, the district court in Garcia-Grcia inforned the

def endant that he faced a maxi num sentence of five years, but the
supervi sed rel ease period inposed actually created the
possibility of incarceration for over five years and the
potential for restraint on the defendant's |iberty for over eight
years. 1d. at 232-33. Thus, one of the core concerns of Rule 11

-- ensuring that the defendant understands the consequences of

10



his plea -- was not addressed in Garcia-Garcia. W concluded

that the error was not harnl ess. ld. at 233.

The instant case is distinguishable from Garcia-Grcia, as

Chucks admts, in that the sentence actually inposed on Chucks
cannot exceed the ten-year maxi num sentence of which he was
informed by the district court. Chucks enphasizes the
simlarities between his foreign background and poor education

and that of the defendant in Garcia-Garcia. W do not find these

simlarities especially striking; there is no indication in the
record that Chucks has difficulty with the English | anguage and
hi s educational background is markedly superior to that of the

defendant in Garcia-Garcia. The distinction between Garci a-

Garcia and the instant case, however, is conpelling. Chucks was
informed that his maxi num sentence woul d be ten years, and his
actual sentence, even assum ng revocation of his supervised
release on the last day of that term anmounts to |less than ten
years.

We believe the instant case is conparable to Bachynsky, in
which we found the failure to explain supervised rel ease harnl ess
error where the "worst case" scenario was |ikew se | ess than the
maxi mum sent ence of which the defendant was inforned. Bachynsky,
934 F.2d at 1353, 1361. Admttedly we al so took note of
Bachynsky's extensive education, able defense counsel, and
conplicated plea agreenent, stating "that under significantly
| ess inmposing facts and circunstances, we mght well find that a

district court's failure to explain supervised rel ease does

11



affect substantial interests of a defendant and thus is not
harm ess error." |1d. at 1361. Nevertheless, we are satisfied
that the harm ess error rule should apply to Chucks, a defendant
whose sophistication is significantly greater than that of the

def endant in Garci a- Garci a. H s sentence is well within the

maxi mum sent ence of which he was infornmed, and we see nothing in
this record to indicate that Chucks' decision was materially
i nfluenced by the district court's failure to expl ain supervised
rel ease.

We af firm Chucks' conviction.

B. Sentencing

Chucks argues in the alternative that his case should be
remanded for resentencing because of errors commtted during his
sentencing. He argues that (1) the district court erred in
determ ning the rel evant conduct attributable to him (2) the
district court erred by relying on evidence that did not have
sufficient "indicia of reliability" in determning the rel evant
conduct attributable to Chucks, and (3) the district court erred
i n denyi ng Chucks a reduction of his sentencing guideline offense
| evel for acceptance of responsibility. W consider his first
two points together.

1. Relevant Conduct Under the Cuidelines

At sentencing, the district court accepted and adopted the
findings contained in the presentence investigation report. That
report ascribed over $1,000,000 in counterfeited checks to

Chucks. The sentencing court therefore found that Chucks coul d

12



be sentenced for involvenent in the counterfeiting of checks in
excess of $800,000. Under the United States Sentencing

Qui delines effective Novenber 1, 1991, this added el even |evels
to Chucks' base offense level of six. US S G 8§ 2Fl.1(a) &
(b)(1) (L) (Nov. 1991). The sentencing court ascribed to Chucks a
total base offense |evel of nineteen, in accordance with the
presentence investigation report. Chucks argues that the
sentencing court erred by finding that the rel evant conduct
attributable to himunder the guidelines exceeded $800, 000, when
he possessed only sonme $55,000 of counterfeited checks at the
time of his arrest.

We begin by noting that the presentence investigation report
and thus the district court by adoption purported to apply the
versi on of the sentencing guidelines effective from Novenber 1
1991, to Novenber 1, 1992. The parties agree that the district
court should have applied the version of the guidelines effective
after Novenber 1, 1992, because that was the version in effect on

January 20, 1993, when Chucks was sentenced. United States v.

G oss, 979 F.2d 1048, 1050-51 (5th Gir. 1992) (citing 18 U.S.C. §
3553(a)(4)). Under both versions of the guidelines, offenses

i nvol ving counterfeited instrunments other than counterfeited
bearer obligations of the United States are puni shable the sane
as offenses involving fraud and deceit under section 2F1.1 of the
guidelines. US. S.G 8 2B1.5 (Nov. 1991) and U.S.S.G § 2B1.5
(Nov. 1992). Likew se, the text of section 2F1.1 is identical in

both versions of the guidelines. W wll, of course, conduct our

13



anal ysis under the version of the guidelines effective Novenber
1, 1992.

Under the sentencing guidelines, a defendant's sentence is
based on all "relevant conduct" found by the sentencing court,
and not nerely the conduct for which the defendant is convicted.
The gui delines provide that specific offense characteristics,
such as the anmount of loss in a fraud or deceit offense under

section 2F1.1, shall be determ ned on the basis of "all acts and
om ssions comm tted, aided, abetted, counsel ed, commanded,

i nduced, procured, or wllfully caused by the defendant,"”

US S G 8 1B1.3(a)(1)(A (Nov. 1992), as well as "all reasonably
foreseeabl e acts and om ssions of others in furtherance of
jointly undertaken crimnal activity," whether or not charged as
a conspiracy. U S. S.G § 1B1.3(a)(1)(B) (Nov. 1992). The
comentary tells us that "[i]n order to determ ne the defendant's
accountability for the conduct of others under [8§8
1B1.3(a)(1)(B)], the court nust first determ ne the scope of the
crimnal activity the particular defendant agreed to jointly
undertake." U S.S.G § 1B1.3 cnt. n.2 (Nov. 1992). The district
court thus held Chucks responsible for all counterfeited checks
forged fromthe original California Federal and First Interstate
checks, noting that he was "a part of" or "the source of nost, if
not all, of these checks."

Chucks argues first that, under this court's decision in

United States v. Evbuomwan, 992 F.2d 70 (5th Cr. 1993), the

sentencing court did not nake adequate findings that Chucks'

14



conduct was jointly undertaken crimnal activity and that Chucks
crime of possession of counterfeited securities was within the
scope of a joint agreenent to engage in such activity. In
Evbuomwan, defendant Joe Evbuomman pled guilty to one count of
credit card fraud, which caused a | oss of $1,500. |d. at 72.
However, he was sentenced according to an offense | evel based on
a |l oss of some $90, 000, at |east $66,000 of which was
attributable to a check fraud schene perpetrated by two ot her
persons, M chael Aakhi deno and Mark Dorenuma. 1d. The district
court found that the participation in the check fraud schene by
Aakhi deno and Dorenunma was reasonably foreseeable to Evbuomaan,
but it did not find that the check fraud scheme was within the
scope of Evbuomman's agreenent to jointly undertake crim nal
activities with Aakhi deno and Dorenuna. 1d. at 72-73. W held
that the latter finding is "an absolute prerequisite" to

cal cul ating the base offense | evel fromrel evant conduct under

section 1B1.3. |d. at 74; see also id. ("To hold a defendant

accountable for the crine of a third person, the governnent nust
establish that the defendant agreed to jointly undertake crim nal
activities with the third person, and that the particular crine
was W thin the scope of that agreenent."). W therefore remanded
for an explicit ruling on whether Evbuomnan agreed to jointly
undertake any crimnal activity, and if so, whether the check
fraud schenme was within the scope of that agreenent. |d.

The governnent responds that the sentencing court

sufficiently found that Chucks was part of the schene to

15



distribute all the California Federal and First Interstate
counterfeited checks to survive the requirenents of Evbuonmwan.
We note that "[i]n determ ning the scope of the crimnal activity
that the particular defendant agreed to jointly undertake . . .
the court may consider any explicit agreenent or inplicit
agreenent fairly inferred fromthe conduct of the defendant and
others." US S G 8§ 1B1.3 cm. n.2 (Nov. 1992). The sentencing
court found that Chucks was "the source of nost, if not all" of
the checks counterfeited fromthe original California Federal and
First Interstate checks. The court also stated that it was
"obvi ous" that Chucks did not want to "get out of this schenme" to
pass counterfeited checks, based on the evidence obtained from
t he unnaned person in Birm nghamin Novenber 1991. Al though the
court's finding of the scope of the jointly undertaken crim nal
activity could have been clearer, we think it sufficiently clear
that the sentencing court found that Chucks agreed to be a part
of the entire schene to distribute and pass counterfeited checks
made fromthe California Federal and First Interstate originals.
In determ ning whether this finding was clearly erroneous,
we note that the governnment could not carry its burden of show ng
Chucks' agreenent to the scope of the entire counterfeiting
enterprise nerely by show ng that Chucks' possessed checks
counterfeited fromthe First Interstate and California Federal
originals. This fact alone would tend to prove Chucks
connection to the source of all the counterfeited checks, but it

woul d not show that he agreed to jointly undertake the crim nal

16



possessi on and passing of counterfeited checks by other persons
potentially unknown to him This situation would be anal ogous to
an exanpl e provi ded by the guidelines:

Def endant O knows about her boyfriend' s ongoi ng drug

trafficking activity, but agrees to participate on only

one occasion by nmaking a delivery for himat his

request when he was ill. Defendant O is accountable

under [§ 1B1.3(a)(1)(A)] for the drug quantity invol ved

on that one occasion. Defendant Ois not accountable

for the other drug sales nmade by her boyfriend because

those sales were not in furtherance of her jointly

undertaken crimnal activity (i.e., the one delivery).
US SG 81B1.3 cnt. n.2, illus. (c)(5) (Nov. 1992).

However, given the evidence adduced by the governnment in the
i nstant case, we do not believe that the sentencing court's
finding that Chucks agreed to participate in the entire scope of
the counterfeiting schene was clearly erroneous. As we have
noted, the checks in Chucks' possession at the tine of his arrest
were counterfeited fromthe California Federal and First
Interstate originals, thus closely connecting Chucks to the
source of all checks counterfeited fromthose originals.
Addi tionally, one of the checks in Chucks' possession at the tine
of his arrest bore the nanes "Robert Youngbl ood" and "Joseph
Youngbl ood, " both of which had been used by a person or persons
in the Seattle area to pass counterfeited First Interstate and
California Federal checks in COctober 1991. This tended to
connect Chucks with a larger, ongoing crimnal enterprise.
Chucks' ongoing participation in the enterprise was al so

evidenced by his April 1990 arrest in California for passing

counterfeited California Federal and First Interstate checks.
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Jerem ah and the unnaned informant in Birm ngham al so identified
Chucks as a distributor of counterfeited checks in a nationw de
crimnal schene. W conclude that the district court's finding
t hat Chucks agreed to be involved in the whol e scope of the
counterfeiting enterprise is not clearly erroneous.

Chucks next argues that the sentencing court should not have
relied upon certain unreliable evidence to establish the rel evant
conduct used to increase Chucks' base offense level. Under the
gui delines, the sentencing court's findings may be based on
information without regard to its admssibility under the federal
rul es of evidence; however, the information nust have "sufficient
indicia of reliability to support its probable accuracy."”
US S G 8 6Al.3(a) (Nov. 1992). The district court has

significant discretion in evaluating reliability. United States

V. Young, 981 F.2d 180, 185 (5th Gr. 1992), cert. denied, 113 S

Ct. 2454, and cert. denied, 113 S. . 2983 (1993). A defendant

who objects to the use of information bears the burden of proving
that it is "materially untrue, inaccurate or unreliable.” United

States v. Kinder, 946 F.2d 362, 366 (5th Cr. 1991) (citation

omtted), cert. denied, 112 S. C. 1677, and cert. denied, 112 S.
Ct. 2290, appeal after remand, 980 F.2d 961 (5th Cr. 1992),

cert. denied, 113 S. . 2376 (1993).

As Chucks points out, all testinony regarding rel evant
conduct at the sentencing hearing was presented by Secret Service
Agent David H Cark. He, in turn, relied on several sources for

his testinony, primarily three other persons with connections to

18



the counterfeiting enterprise. One of these, Jerem ah,
identified hinself, Phillips, Opara, and Chucks as nenbers of the
counterfeiting ring, and he provided the phone nunber that was

| ater used by Opara to contact Phillips in Canada. Wen Qpara
contacted Phillips, admtted by Chucks to be the person nost
frequently connected to the pattern of counterfeiting activity,
Phillips sent Chucks to be the distributor of counterfeited
checks in Dallas. This chain of events tends to connect Chucks
to the larger crimnal enterprise at issue in the instant case in
a reliable way. Additionally, the unnanmed N gerian national in
Bi rm ngham al so identified Chucks froma photograph in his
possession as a distributor of counterfeited California Federal
and First Interstate checks operating out of Brooklyn. W hold

t hat Chucks has not shown the unreliability of the information
relied upon by the sentencing court.

We do not find persuasive the authorities cited by Chucks
for the proposition that the evidence presented by the governnent
in the instant case was too unreliable to be used for sentencing
purposes. Both cases cited by Chucks involve the difficulties
att endant upon sentenci ng defendants convicted of drug dealing
when the exact anmount of drugs dealt by the defendant is unknown.

United States v. Otiz, 993 F.2d 204 (10th Gr. 1993); United

States v. Walton, 908 F.2d 1289 (6th Cr.), cert. denied, 498

U S 906, and cert. denied, 498 U. S. 989, and cert. denied, 498

U S 990 (1990). These cases are inapposite because in the

instant case there is little or no question as to the m ni num

19



range of | oss caused by the counterfeiting enterprise of which
Chucks was a part. The governnment informants were not relied on
by the sentencing court to establish the |oss caused by the
counterfeiters, but rather to establish Chucks' role as
distributor in the counterfeiting enterprise. The reliability of
the information they supplied in this connection is self-evident,
as it led to Chucks' apprehension while acting as a courier with
counterfeited checks on his person. Additionally, the evidence
in the instant case was much superior to that presented by the

governnent in Otiz and Wlton. Otiz, 993 F.2d at 208 (hol di ng

t hat an uncorroborated out-of-court statenent by an informnt
that the defendant distributed three pounds of marijuana per week
for eighteen nonths was insufficiently reliable); Walton, 908
F.2d at 1302-03 (holding that the court could not sentence

def endants on the assunption that they distributed cocaine for
over two years when the only reliable evidence showed that they
di stributed cocaine for five nonths).

In sum we hold that the sentencing court's findings with
respect to the relevant conduct attributable to Chucks were not
clearly erroneous.

2. Acceptance of Responsibility

Chucks next argues that the sentencing court erred by
failing to grant hima two-1evel reduction of his offense |evel
for acceptance of responsibility. The guidelines direct the
sentencing court to decrease the offense level by two levels if

the defendant "clearly denonstrates acceptance of responsibility
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for his offense." U S S . G 8§ 3El.1(a) (Nov. 1992). Chucks cites
the coimmentary to this section, which provides as foll ows:

1. I n determ ni ng whet her a defendant qualifies under
[§ 3E1.1(a)], appropriate considerations include,
but are not limted to, the foll ow ng:

(a) truthfully admtting the conduct conpri sing
the of fense(s) of conviction, and truthfully
admtting or not falsely denying any
addi tional relevant conduct for which the
defendant is accountabl e under § 1B1.3
(Rel evant Conduct). Note that a defendant is
not required to volunteer, or affirmatively
admt, relevant conduct beyond the offense of
conviction in order to obtain a reduction
under [§ 3El.1(a)]. A defendant may remain
silent in respect to rel evant conduct beyond
the of fense of conviction w thout affecting
his ability to obtain a reduction under this
subsection. However, a defendant who falsely
denies, or frivolously contests, relevant
conduct that the court determnes to be true
has acted in a manner inconsistent with
acceptance of responsibility[.]

US SG 8 3EL.1cnm. n.1 (Nov. 1992). Chucks argues that the
sentencing court incorrectly applied the pre-Novenber 1992
version of this section, which required the defendant to "clearly
denonstrate[] a recognition and affirmative acceptance of

personal responsibility for his crimnal conduct.” US S. G §
3El1. 1(a) (Nov. 1991). The governnent disagrees, arguing that the
district court applied the correct version of the guidelines.

We agree with the governnent that the sentencing court
applied the correct version of the guidelines in determ ning the
acceptance of responsibility issue. Although the presentence
i nvestigation report purports to apply the Novenber 1991 version
of the guidelines, the section of the report dealing with Chucks
acceptance of responsibility objection is plainly couched in the
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ternms of the Novenber 1992 version. Likew se, the sentencing
court's remarks in denying the reduction for acceptance of
responsibility use the term nol ogy of the comentary to the
Novenber 1992 version of the guidelines. W therefore apply our
deferential standard of review to the sentencing court's decision
to deny Chucks a two-1level reduction of offense |evel.

The gui delines' application notes quoted above tell us that
a defendant may be entitled to the reduction for acceptance of
responsibility if he truthfully admts or sinply does not falsely
deny relevant conduct. U S.S.G 8§ 3EL1L.1 cnt. n.1(a) (Nov. 1992).
A fal se denial or frivolous contest of relevant conduct, however,
justifies denial of the reduction. [|d. 1In the instant case, the
court explicitly found that "[Chucks] doesn't have the duty to
affirmatively admt any rel evant conduct, but he has been
questioned about it and he's in fact affirmatively denying it."
According to the governnent's brief, Chucks told his probation
of ficer that he did not pass counterfeited checks after his
release fromprison in California (which occurred sonetinme before
May 2, 1991); although we find no support for this in the record,
we do note that Chucks repeated this denial before the sentencing

court.* We will not reverse the district court's decision not to

! According to the transcript of the sentencing hearing,
Chucks deni ed invol venent in passing counterfeited checks after
the sentencing court observed that Chucks was "affirmatively
denyi ng" his involvenent. This tends to substantiate the charge
made in the governnent's brief that Chucks al so denied his
i nvol venent in the counterfeiting schenme prior to the sentencing
heari ng.
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grant a reduction for acceptance of responsibility on this

record.

| V.

For the foregoing reasons, we AFFIRM the defendant's

convi ction and sentence.
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