UNI TED STATES COURT OF APPEALS
for the Fifth Crcuit

No. 93-1084
Summary Cal endar

UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,
VERSUS
MARVI N L. PERRY
Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Northern District of Texas
(5:92 CV 149 C (5:89 CR 045 02))

(April 1, 1994)
Before DAVIS, JONES, and DUHE, Circuit Judges.
PER CURI AM !

Havi ng been convi cted and sentenced for various drug of fenses,
Appel I ant sought relief under § 2255. The district court vacated
his conviction on Count 4 on double jeopardy grounds, and denied
all other relief. Appellant appeals. W affirm

Perry's claim that he should have been afford a two |evel
reduction in offense | evel for acceptance of responsibility is not
cogni zable in this proceeding because it does not raise a

constitutional issue. United States v. Vaughn, 955 F.2d 367, 368

! Local Rule 47.5 provides: "The publication of opinions that
have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of |aw inposes needless
expense on the public and burdens on the legal profession.™
Pursuant to that Rule, the Court has determ ned that this opinion
shoul d not be publi shed.



(5th Gr. 1992); United States v. Perez, 952 F.2d 908, 909-10 (5th

Cir. 1992); United States v. Capua, 656 F.2d 1033, 1037 (5th Cr

1981). His reliance on United States v. Barthol onew, 974 F.2d 39

(5th CGr. 1992), cert. denied, 113 S. . 1580 is msplaced.

Bart hol onew dealt with failure to conply with Federal Rule of

Crimnal Procedure 32; this case does not.

Appel l ant argues that since his conviction on Count 4 was
vacat ed, he should be resentenced because the district court nade
no findings regarding the quantity of drugs foreseeable to
Appel lant in the conspiracy. W di sagree. The district court
found that Perry possessed the entire 873.3 grans. He is properly
hel d accountable for the additional 13.6 grans under 8§ 1Bl.3(a) (1)
of the guidelines, and reduction of the total anpbunt of drugs
attributed to himby 13.6 grans has no effect on his offense | evel.

Appel  ant cl ai ns that the prosecut or excused sone bl ack jurors
fromthe venire and that this violated his constitutional rights.
Def ense counsel made no objection at trial in which case we do not

consi der Batson challenges. Batson v. Kentucky, 476 U. S. 79, 89

(1986); see Thonas v. Mdore, 866 F.2d 803, 804-05 (5th Gr.), cert.

deni ed, 493 U. S. 840 (1989). He also conplains that an i nadequate
nunber of blacks was included in the jury pool. To succeed,
Appel I ant nust show, anong ot her things, that not only were bl acks
i nadequately represented in his jury venire, but also that this was
the general practice in other jury venires in the area. Timmel v.
Phillips, 799 F.2d 1083, 1086 (5th G r. 1986). He has all eged no

facts from which the district court could have reached such a



concl usi on. Nor has Appellant alleged facts to show that his
counsel was deficient for failing to raise the Batson or jury
venire i ssues. Counsel's performance is presuned to be within the
range of conpetence and Appellant has not shown otherw se.

Strickland v. Washington, 466 U S. 668, 689 (1984).

Perry makes various argunents in an effort to support his
claim that his conviction for Count 2 should have been vacated
rat her than his conviction for Count 4. He seens to claimthat the
Gover nnment got sone unfair advantage by its seizure of a portion of
t he drugs he possessed and the setting up of surveillance over the

remainder. He relies on United States v. Henry, 709 F.2d 298 (5th

Cr. 1983) (en banc). Henry deals with upward revision upon
resentencing. That is not the situation present here.

Finally, the district <court's failure to conduct an
evidentiary hearing is conplained of. No hearing was required,
however, since no evidence outside the record was needed to resol ve
the issues raised in the district court.

AFFI RVED.



