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UNI TED STATES OF AMERI CA
Pl ai ntiff-Appellee,

VERSUS

RI TA E. SAZI VA,
Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Northern District of Texas

(4-92- CR- 138- A)
(February 9, 1994)

Bef ore GARWOOD, SM TH and DeMOSS, Circuit Judges.
PER CURI AM *

BACKGROUND

A jury found Rta E Sazima gquilty of conspiracy to
manuf acture and distribute anphetam ne and phenyl acet one. She
received a 78-nonth term of incarceration, a 3-year term of

supervi sed rel ease and a $50 speci al assessnent.

" Local Rule 47.5 provides: "The publication of opinions
t hat have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the Court has determ ned
that this opinion should not be published.



Testinony at trial indicated the follow ng facts: A Fort
Worth, Texas, undercover police officer, Scott P. Canpbell, net
David Lee Barksdale and Sazima at the Lone Star Oyster Bar in
Arlington, Texas, on June 10, 1992, and engaged them in
conversation concerning the manufacture of anphetam ne and the
hazards of the drug business. At that neeting, Sazinm stated that
she liked to do | arger "cooks" (anphetam ne manufacturing process)
because manufacturing a snmall anount was not worth getting caught.
Bar ksdal e asked Canpbell for sone glassware to be used in the
"cooki ng" process. He also told Canpbell that he was planning a
tripto San Diego, California, to obtain sone chemcals used in the
manuf acturi ng process. Wen Barksdal e expressed concern that the
chemcals mght not arrive in San Diego as contenpl ated, Sazinma
i ndi cated her awareness of the situation. Sazima stated that she
had cal | ed sonmeone in France to order the chem cals, and that she
knew how to obtain EPA and DEA control nunbers to avoid Custons.

Two days | ater, Canpbell nmet with Barksdal e and Sazi ma again
and delivered the gl assware. They stated that they would
"possi bly" give himsone anphet am ne after they finished "cooking"
it. Subsequently, in a tel ephone conversation, Sazima inforned
Canpbel | that Barksdale was in California obtaining chem cals and
t hat she woul d have Barksdal e contact Canpbell on his return

During a neeting on June 21, 1992, Barksdale told Canpbel
that Sazima was the "brain" behind the operation because she had
t he knack of roundi ng up the chem cals and gl assware and coul d tal k

wth people. All three agreed that Canpbell would provide a



| ocation to "cook" sone anphetam ne, and Canpbell offered to buy a
one-quarter pound which Barksdale agreed to sell to him
Approxi mately a week | ater, Canpbell had a tel ephone conversation
wth Sazima wherein she stated that Barksdale was |azy, and she
want ed Canpbell to speak to him so as to notivate himto start
"cooki ng" sone nore drugs.

On July 17, 1992, Canpbell net w th Barksdal e and Sazi ma and
agreed to travel with themto Crowl ey, Texas, to | ook at a house
Canpbel | had offered to provide so that Barksdal e and Sazi ma coul d
"cook" sonme drugs. They traveled to the house and inspected it.
Bar ksdal e and Sazi ma were i npressed with the house and were excited
about the possibility of "cooking" sone drugs.

Canmpbell nmet with Barksdale the next day, July 22, 1992,
traveled to the "cook" site, unloaded the vehicles, went inside,
and began setting up the glassware for the manufacturing process.
Technical difficulties ensued during the manufacturing process, at
which tinme Barksdale was arrested. Approxi mately three weeks
| ater, Sazima surrendered to the DEA

OPI NI ON

Sazima contends that the district court erred by refusing to
grant the request of her trial counsel, Jerry Brownlow, to
W thdraw. Sazima points to the fact that Brownl ow had very limted
experience in federal crimnal trials and with the Sentencing
Qui delines. She maintains that the district court's denial of the

nmotion to withdraw was arbitrary and capricious. She is m staken.



Brownlow filed a notion to withdraw on Cctober 1, 1992. The
Gover nnent responded, stating that it had no opposition because any
delay would allow for additional tinme to locate Sazima's co-
def endant, who was a fugitive at that tine. Trial was set for
Cctober 19, 1992. The district court conducted a hearing and then
deni ed the notion.

At the hearing, the district court questioned Brownl ow and
di scerned the foll ow ng:

1) Brownl ow admtted being "totally unfamliar”" with the

Sentenci ng Cuidelines, but had nmade an effort to bring

hi msel f up to date;

2) Brownlow had tried several federal crimmnal cases
approximately ten years earlier;

3) Brownl ow did a fair anount of "plea work" (crimnal) in
state court and 25 percent of his practice was civil
trial litigation; and

4) fifty percent of the reason that he filed the notion to
wi t hdraw was because he had only received $1,500 as a
retainer for the case and Sazinma would not pay any
addi tional noney whi ch Brownl ow w shed to charge once he
| earned that the case would require a trial

When informed by the judge that he was nore proficient than

ni nety-nine percent of the court-appointed |awers, he accepted
"the court's w sdonf and "could not quarrel with that." When
gquestioned, Sazinma testified that she had di scussed her situation
wth a few other |awers but could not afford them The district
court, noting the pending trial date, denied the notion to
wi t hdr aw.

This Court will uphold the district court's denial of a notion

to substitute counsel unless that denial was either unreasonable

and arbitrary, see Lowenfield v. Phelps, 817 F.2d 285, 289 (5th
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Cr. 1987) (appointed state-court counsel), aff'd, 484 U S 231

(1988), or an abuse of discretion. See United States v. Mtchell,
777 F.2d 248, 257 (5th Gr. 1985) (federal prosecution), cert.
denied, 476 U.S. 1184 (1986). Sazinma has not all eged any specific
prejudice which resulted from Brownlow s representation

Additionally, she did not request to proceed pro se, nor has she
shown that substitute counsel was avail abl e.

In fact, she testified that she had been unable to hire
sui tabl e substitute counsel. Furthernore, although the district
court instructed her to renew the notion to withdraw should she
| ocate new counsel, Sazima never renewed her notion. Sazima al so
failed to request a continuance to allow her tine to attenpt to
find new counsel . The district court did not conmt reversible

error. See Mtchell, 777 F.2d at 256-57.

Sazi ma next contends that the trial court erred by refusing to
adjourn trial to allow her to obtain witnesses. The crux of her
argunent is this: Two defense w tnesses appeared w thout coat and
tie, as was required by the Local Rules. The witnesses left to
suitably attire thenselves, but failed to return in tine to
testify. She nmaintains that their testinony was vital to
corroborate her assertion that she was violently opposed to the
manuf acturing of the anphetam ne.

The district court ordered Sazima to have all wtnesses in
court the norning of trial. Sazima's counsel indicated to the
court that the witnesses would be present. Prior to lunch, the

district judge saw the defense w tnesses and rem nded Sazinma's



counsel that the witnesses nust be attired with coats and ties.
Later that afternoon, after Sazima was cross-exam ned, and three
defense w tnesses had testified, Sazima's counsel informed the
court that two additional defense witnesses, Dr. Swft and Harold
Davi s, who had been present but left to seek suitable attire, had
failed to return.

The district court all owed Brownl ow to search for the m ssing
W t nesses. Upon his return wthout the wtnesses, the defense
rested and the Governnent closed. Brownlow then requested a ten-
mnute recess to try once again to locate the wtnesses. The
district court noted that the defense had rested and denied the
not i on.

The denial of a notion for continuance is reviewed for an

abuse of discretion. United States v. Botello, 991 F.2d 189, 193

(5th Gr. 1993), petition for cert. filed, (Sept. 2, 1993) (No. 93-

5835). To succeed with a notion for continuance based on the
unavailability of a wtness, Sazima nust show 1) that she
exercised due diligence to obtain the attendance of the w tness;
2) that the witness will offer substantial favorable evidence; 3)
that the witness is available and wlling to testify; and 4) that
the denial of the continuance would materially prejudice her.
Sazi ma has not shown an abuse of discretion.

Only one of the two witnesses returned. Thus, it appears that
only one witness was available and willing to testify. That
W tness arrived after the trial was over, and stated that he did

not really know Sazi ma but |ived near her and was going to testify



regarding "the man with the bat." |In her appellate brief, Sazim
mai ntains that this testinony was central to her theory of defense
that she had violent argunents wth Barksdale concerning his
i nvol venent with the manufacture of drugs. She naintains that one
of the uncall ed w tnesses, although she does not specify which one,
coul d corroborate her testinony that Eddi e Catron showed up at her
home wi th a basebal |l bat, knocked on the door violently, threatened
Bar ksdal e, and insisted that Barksdale go through with the drug
deal .

Assuming Sazima is correct, she still has failed to state
specifically what the witness woul d have testified to, or how that
testi nony woul d be substantial favorabl e evidence. Furthernore, in
light of Canpbell's testinony inplicating Sazima directly in the
conspiracy, Sazima has not shown that the denial of the continuance

materially prejudiced her. See United States v. Witeside, 810

F.2d 1306, 1308 (5th GCr. 1987).

Sazi ma next contends that she was denied effective assistance
of trial counsel because her trial counsel: 1) failed to nove for
dism ssal pursuant to Fed. R Cim P. 29; 2) failed to nake an
opening statenent to the jury; 3) failed to famliarize hinself
wth the Local Rules which require witnesses to wear a coat and
tie; 4) rested before requesting a continuance (to procure the
attendance of inproperly attired witnesses); and 5) failed to offer
into the record a conplete recitation of the testinony which the
W t nesses who were not properly attired woul d have offered. She is

m st aken.



The claim of ineffective assistance of counsel cannot be
rai sed on direct crimnal appeal unless the record is sufficiently
devel oped with respect to the nerits of the ineffective-assistance

claim United States v. Garza, 990 F.2d 171, 178 (5th Cr.), cert.

denied, 114 S. Ct. 332 (1993). The claim was not raised in the
district <court nor is the record sufficiently devel oped.
Therefore, this Court will dismss this portion of the appea
W thout prejudice to Sazima's right to raise the issue in a 28

U S C § 2255 notion. United States v. Bounds, 943 F.2d 541, 544

(5th Gr. 1991), cert. denied, 114 S. C. 135 (1993).

Sazi ma contends that the evidence of guilt was insufficient to

sustain her conviction. She concedes that her trial attorney
failed to nove for a judgnent of acquittal. Therefore, the Court
"review[s] the sufficiency of the evidence . . . only to determ ne

whet her affirmance of [Sazima's conviction] would result in a
mani f est m scarriage of justice. This occurs only if the recordis

devoi d of evidence pointing to guilt.” United States v. Pruneda-

Gonzal ez, 953 F.2d 190, 193-94 (5th Gr.)(internal quotations and
citations omtted), cert. denied, 112 S.C. 2952 (1992).

The Governnent had to prove beyond a reasonabl e doubt: 1) the
exi stence of an agreenent between two or nore persons to violate
narcotics |laws; 2) Sazim's know edge of that agreenent; and 3) her
voluntary participation in the conspiracy. The Governnent was not
required to present direct evidence of the conspiracy. United

States v. Cardenas, F.3d __, (5th Cr. Dec. 9, 1993 No. 92-

8660), 1993 W. 503257 at * 16.



Sazima does not provide record cites to support her
contention, but instead, alleges that Canpbell's testinony was
insufficient to establish her gquilt because he failed to
tape-record his conversations with her. She maintains that she
tried to persuade her boyfriend, Barksdale, not to becone involved
inillegal activities. Her argunent is unpersuasive.

The record is not devoid of evidence pointing to gquilt.
Canmpbel | testified regarding at |east seven neetings or tel ephone
conversations he conducted with Sazima. He testified that Sazim
stated that "she liked to do | arger 'cooks' because it's not worth
t he chance getting caught 'cooking' alittle bit of dope in lieu of
a |larger anount. If you are going to 'cook', you mght as wel
‘cook' a whole bunch.” Canpbell also testified that on at | east
two occasions, he contacted Sazinma who relayed nessages to
Barksdale relating to the controlled substances in question.
Additionally, he testified that at a neeting with Barksdal e and
Sazi ma, Barksdale stated that Sazim had a knack for rounding up
chem cal s and gl assware to be used i n the manufacturing process and
that she was the "brain . . . because he didn't have the patience
to talk to the people on the tel ephone” to set up the procurenent
of chem cal s.

Furthernore, Sazima participated in the discussions regarding
the "cook" house. Canpbel |, Sazima and Barksdale all went to
i nspect the "cook" house. Sazima also called Canpbell on one

occasi on and i nforned hi mthat she and Bar ksdal e had "j ust returned



back fromForth Worth where they had just purchased a quantity of,
what she said, brand-new acetic anhydride."

Al t hough Sazi ma mai ntai ns that Canpbel|l's testinony shoul d not
have been credited by the jury, the jury determ ned ot herwi se. All
credibility questions are resolved in favor of the verdict. United

States v. Tansley, 986 F.2d 880, 885 (5th Cr. 1993). Under the

Pruneda- Gonzalez standard of review, Canpbell's testinony is

sufficient to support the verdict.

Sazima al so challenges the propriety of the district court's
determ nation of her base offense level. She maintains that the
quantity of drugs used to determ ne her base offense |evel was
clearly erroneous. Her argunent is unavailing.

The district court determ ned Sazima's base offense | evel of
26 pursuant to U S.S.G § 2Dl1.1 based on the quantity of
approximately three pounds of anphetam ne. Sazi ma obj ect ed,
asserting that trial testinony did not support the quantity of
drugs used by the district court. The district court denied the
objection. This Court reviews for clear error the district court's

determ nation of the applicable quantity of drugs for sentencing

purposes. United States v. Mergerson, 4 F.3d 337, 346 (5th Gr.
1993).

The PSR stated that, according to DEA Agent Wayne Fitch,
Bar ksdal e and Canpbel | set up two flasks whi ch coul d have produced
approxi matel y one-and-a-half pounds of anphetam ne per flask, for
a total of three pounds. At sentencing, Fitch testified that he

had i nvesti gat ed nuner ous cl andesti ne anphet am ne | aboratori es, and
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based on the amount of chemcals seized from the house where
Canpbel | and Barksdal e had attenpted to manufacture anphetam ne,
t he manufacturing process could have easily yielded three pounds.

Al t hough Sazi ma nmai ntains that she was not part of a "jointly
undertaken activity" and that the anmount of drugs which coul d have
been produced was not "reasonably foreseeable"” to her, as required
by § 1B1.3(a)(1)(B), she is m staken. Sazima nmet with Canpbell and
Bar ksdal e and they travel ed to the manufacturing site to i nspect it
prior to the "cook." Sazima was inpressed with the house and
excited about the "cook." She stated that she could get food
wat er, and supplies. She also told Canpbell that she and Bar ksdal e
had just purchased a new quantity of acetic anhydride to be used in
the "cook." Canpbell also testified that she and Barksdal e had
"cooked" ten pounds of anphetam ne on a prior occasion. |In |light
of Canpbell's testinony, the district court did not clearly err in
finding that Sazinma was part of a jointly undertaken activity and
that the anmount of drugs was reasonably foreseeable to her.

Sazima al |l eges that the district court erred in increasing her
of fense |l evel for the obstruction of justice. She is wong.

This Court reviews the district court's finding that Sazinm
obstructed justice under the "clearly erroneous" standard. United

States v. MDonald, 964 F.2d 390, 392 (5th CGr. 1992). The PSR

recommended an enhancenent to Sazim's base offense level for
obstructing justice based on perjured trial testinony. Sazi ma
objected to the enhancenent. She nmaintains that she did not give

perjured testinony but was "sinply naking a defense, and the
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defense primarily went to the issue of the undercover agent's
specific recollection of what she may have said that could have
been construed as a statenent in furtherance of a conspiracy."”

The district court denied the objection and found that as
opposed to denying guilt, "she specifically denied sone things that
[the undercover agent] had gi ven testinony about that were directly
pertinent to the offense conduct." The district court further
found the undercover agent's testinony to be credible and did not
believe that Sazima "was telling the truth.”

Section 3Cl.1 provides for an enhancenent if a defendant
wllfully obstructs, inpedes, or attenpts to obstruct or inpede,
the admnistration of justice during the investigation,
prosecution, or sentencing of an offense. A court may not penalize
a defendant for denying guilt, but may enhance based on perjury.

United States v. Laury, 985 F.2d 1293, 1308 (5th Cir. 1993); see

United States v. Dunnigan, us __ , 113 s.C. 1111, 1115-17,

122 L. Ed.2d 445 (1993).
Dunni gan requires that the district court "reviewthe evidence
and make independent findings necessary to establish a willfu

i npedi ment to or obstruction of justice, or an attenpt to do the

sane. Dunni gan, 113 S. C. at 1117. The district court's
determnation that an obstruction-of-justice enhancenent s
required is sufficient "if the court nmakes a finding of an

obstruction or inpedinent of justice that enconpasses all of the
factual predicates for a finding of perjury." A separate and cl ear

finding on each elenent of the alleged perjury, although
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preferable, is not required. Laury, 985 F.2d at 1308 (quoting
Dunni gan, 113 S. C. at 1117).

The district court found that Sazi ma specifically denied sone
of the things that Canpbell testified about which were directly
pertinent to the offense conduct. On appeal, Sazi nma mai ntains that
she attended the neetings with Canpbell but tried to keep Barksdal e
from engaging in the illegal activity, and that Canpbell's
testi nony concerning what she said was not corroborated, but her
testinony was believable. However, the record indicates that
Sazi ma specifically deni ed ever tal king to Canpbel | about "cooki ng"
anphetam ne. The jury heard both Canpbell's and Sazi ma's versions
of the events. The jury probably determ ned that Sazinma |ied when
she testified that Canpbell was m staken about what he clai ned she
said. The district court nade a sim/lar but independent finding.
Consequently the district court's finding of obstruction of justice

satisfies the Dunnigan factors. See Dunni gan, 113 S.C. at 1117;

United States v. Mena, No. 92-1673 (5th GCr. June 2, 1993).

AFFI RVED.
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