IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 93-1072
Summary Cal endar

ANDREW LEE SAMUEL
Pl ai ntiff-Appellant,
ver sus

JI M BOALES, Sheriff,
Dal | as County, ET AL.,

Def endant s- Appel | ees.

Appeal fromthe United States District Court for the
Northern District of Texas
(3:82 Cv 1017 1)

(Cct ober 22, 1993)
Before JOLLY, WENER, and EMLIO M GARZA, Crcuit Judges.
PER CURI AM *

Andrew Lee Sanuel, a pretrial detainee in the Dallas County
Jail, was injured when the ceiling of his cell collapsed. He was
treated at Parkland Menorial Hospital and returned tothe jail. 1In
a pro se civil rights suit, Sanuel sued, individually and
officially, Dallas County Sheriff Jim Bowes, the Dallas County

“Local Rule 47.5 provides: "The publication of opinions that
have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of |aw inposes needless
expense on the public and burdens on the legal profession.™
Pursuant to that Rule, the court has determ ned that this opinion
shoul d not be publi shed.



Commi ssi oners Court, and an " Unknown Medi cal Adm ni strator Director
of Dallas County." The conplaint alleged that Bow es had failed to
ensure Sanuel's safety, that the Comm ssioners Court had failed to
maintain a safe jail, and that the nedical adm nistrator had
intentionally denied him prescribed nedications and a follow up
appoi nt nent schedul ed by the Parkl and doctors.

The district court initially dism ssed the case as frivol ous
for failure to state a claim This court, noting that failure to
state a claimno | onger supported a 28 U . S.C. § 1915(d) dism ssal,
vacat ed and remanded for further factual devel opnent.

On remand, the district court held a Spears hearing.?

Sanuel testified that, while he was a pretrial detai nee, a piece of
the ceiling of his jail cell fell on him He was hit in the back
of the head, neck, and skull and rendered unconsci ous. Sanuel was
taken to Parkl and Hospital, where he stayed two days. The doctors
at Parkland diagnosed a "chipped vertebrae," prescribed pain
medi cati on, and suggested fol |l ow up appoi ntnents. After his return
to the jail, he was seen only by a nurse, who did not give him
medi cation but advised him"that if there was a nedi cation [he] was

to get [he] was going to get it. He was never given nedication
nor was he returned to Parkl and Hospital before he was transferred
to TDC about two nonths later. During that two-nonth period, he

was convicted. Sanuel testified that for the last three years he

! Spears v. McCotter, 766 F.2d 179 (5th Cr. 1985).




had been receiving treatnents in Galveston and taking Fel dene for
his injuries. He also wears a brace, the entire back part of his
neck is stiff, and he has blurred vision.

At the close of the Spears hearing, the nmagistrate judge
ordered process to be issued, suggested that Sanuel nane as
def endants Dallas County and the Sheriff in his official capacity
as admnistrator of the jail, and gave Samuel leave to file an
anended conpl ai nt.

Contrary to the magi strate judge's suggestions, Sanuel |isted
as defendants in his anended conplaint Sheriff Bowes, in both his
i ndi vidual and official capacities; Bow es as Medical Director,
both individually and officially; and the Dallas County
Commi ssioners Court, individually and officially. 1In his anmended
conpl ai nt, Samuel reasserted and clarified his factual all egations.
At Parkland, his attending physician determ ned that Sanuel had
sustained nmultiple bruises on his head and skull, and x-rays
indicated "sonme disorder to [Samuel's] neck with chipts [sic]
showi ng." The physician prescribed "sone pain nedication," but
"[t] he nedical departnent under JIM BOALES, Medical Director,
refused to issue [Sanuel] any nedi cations that had been prescri bed
to him" Sanmuel had a "foll ow up appoi ntnent at Parkland Menori al
Hospital on March 4, 1987, however, JI M BOALES, Medical D rector
deliberately failed to schedule [ Sanuel] for any ot her

appoi ntnents." Sanuel reasserted his ongoi ng nedi cal difficulties,



which he alleged were the result of the "denial and delay in
provi di ng nedi cal care."”

The defendants filed an answer raising various defenses. One
year later, they noved to dism ss the anended conpl ai nt under Fed.
R CGv. P. 12(b)(6) and 12(b)(4) or, alternatively, for sunmary
judgnent. The notion asserted that the Comm ssioners Court was not
a separate entity from Dallas County, which was not naned as a
defendant. Alternatively, if the conplaint were construed as one
against Dallas County, it asserted that the County had not been
properly served. As for Sheriff Bowes, it asserted that the
allegations did not neet the heightened pleading requirenment to
overcone his qualified imunity in his individual capacity.
Finally, the notion asserted that Sanuel had not alleged a custom
or policy leading to any constitutional deprivation, and therefore
had not stated a claimagainst Bowes in his official capacity or
agai nst Dall as County.

The district court directed the U S. marshal to nake proper
service on Dallas County. It then granted the notion to dismss
W t hout prejudice. The court held that the Conm ssioners Court, as
a part of Dallas County, was an appropriate defendant and that
service had properly been nade on the County. It held, however
that Samuel had not net the heightened pleading requirenent
necessary to overcone Bowes's qualified imunity and that Sanuel
had not pleaded a policy or customsufficient to showliability by

the County or by Bowes in his official capacity. Sanuel filed a



Fed. R Cv. P. 59(e) notion, which the court denied, and this
appeal ensued.

Sanuel lists his sole issue on appeal as whether it was error
to dismss his claim against Bowes for failing to provide
prescribed nedication. H s one-and-one-half page argunent also
focuses solely on his nedical treatnent claim against Bow es.
Therefore, any argunent agai nst Dallas County or its Comm ssioners
Court, or agai nst Bow es, based on the unsafe condition of the jai

ceiling has been abandoned. See Evans v. Marlin, 986 F.2d 104, 106

n.1 (5th Gr. 1993).
[Plretrial detainees are entitled to reasonabl e nedical care
unless the failure to supply that care is reasonably related to a

| egiti mate governnental objective." Cupit v. Jones, 835 F.2d 82,

85 (5th CGr. 1987). Sanuel's factual allegations are that his
Par kl and doctors prescribed pain nedication, but that it was not
given to him and that the Parkland doctors set up a followup
visit, but Bowl es did not schedule it and therefore he was not seen
again by his doctors.

A pretrial detainee may state a claimfor denial of reasonable
medical care if he told officials that he needed prescribed
medi cations and they did not have him exam ned or otherw se

adequately respond to his nedi cal needs. Thonas v. Kippernann, 846

F.2d 1009, 1011 (5th Cr. 1988). Although no case has been found
dealing wth pretrial detainees, whose protection flows fromthe

Fourteenth Anendnent, this Court has held that failure to provide



medi cal treatnment prescribed by nedical professionals can, in sone
ci rcunst ances, state a clai munder the Ei ghth Arendnent prohibition

agai nst cruel and unusual punishnent. Payne v. Lynaugh, 843 F.2d

177, 178 (5th G r. 1988). Because pretrial detainees "are entitled
to a greater degree of nedical care than convicted i nnates," Rhyne

v. Henderson County, 973 F.2d 386, 391 (5th Gr. 1992), the sane

principle should apply under the Fourteenth Amendnent. Sanuel's
factual al | egati ons, t heref ore, inplicate a constitutiona
vi ol ati on.

The district court held that Sanuel's conplaint did not
sati sfy the hei ghtened pl eadi ng requirenent necessary to overcone
Bow es's qualified inmmunity. The continuing viability of the
hei ghtened pleading requirenment in qualified inmunity cases is

questionable. In Leatherman v. Tarrant County Narcotics Unit,

us _ , 113 s .. 1160, 1162-63, 122 L.Ed.2d 517 (1993), the
Suprene Court held that a hei ghtened pl eadi ng requi renent coul d not

be i nposed on plaintiffs suing municipalities. Leathernman declined

to address whether such a requirenent could be inposed in cases

involving a likely qualified imunity defense, 113 S.C. at 1162,

and this Court has not yet decided the question. See Carson V.
Bow es, No. 92-9089 (5th G r. August 30, 1993) at 8-9 (unpubli shed;
copy attached). As in Carson, the Court need not reach the
question in this case because Sanuel has net the heightened

pl eadi ng requirenent.



In Elliott v. Perez, 751 F.2d 1472, 1482 (5th Cr. 1985), the

Court held that, in order to state a clai magainst an official who
was |likely to raise the defense of qualified imunity, a plaintiff
had to state with particularity the factual basis of his claim
i ncluding why the defendant could not successfully maintain the

i mmunity defense. See Brown v. dossip, 878 F.2d 871, 874 (5th

Cr. 1989). Sanuel's conplaint is specific as to two distinct
interferences with prescribed nedical treatnent.

Further, the right to be free from such interference was
clearly established prior to 1987, the date Sanuel was injured. 1In

1981, in Jones v. Dianond, 636 F.2d 1364, 1378 (5th Gr. Jan. 1981)

(en banc), the Court delineated the "reasonable nedical care"
standard for pretrial detainees. Alsoin 1981, the Court held that
deni al of prescribed nedical treatnent could state a clai m under

the Ei ghth Anmendnent. Wodall v. Foti, 648 F. 2d 268, 272 (5th Cr

Unit A June 1981). Therefore, Samuel sufficiently alleged actions
by which, if true, Bowes violated a clearly established right.
Because Sanuel's conplaint was dism ssed for failure to state

aclaim this Court's standard of review is de novo. Jackson v.

Gty of Beaunont, 958 F.2d 616, 618 (5th Gr. 1992). "The notion
may be granted only if it appears that no relief could be granted
under any set of facts that could be proven consistent with the
allegations.” 1d. (quotations and citation omtted).

Bow es was sued as Sheriff and Medical Director of the jail.

Supervisory officials cannot be held liable under § 1983 for the



actions of their subordinates. To maintain a clai magai nst such an
official, a plaintiff nust allege 1) personal participation by the
official or 2) inplenentation of an unconstitutional policy that

results in the alleged injury. Muille v. Cty of Live QGak, 977

F.2d 924, 929 (5th Cr. 1992), cert. denied, 113 S.C. 2443 (1993).

Sanuel's conplaint alleges both. 1In his anended conpl ai nt, Sanuel
all eged that Bowl es, as Medical Director, was "legally responsible
for the health care services" of Dallas County i nmates. He stated
that, upon his return from Parkland, "[t]he nedical departnent
under JIM BOWES, Medical Director," refused to issue his
medi cations and that "JI MBOALES, Medi[cal] Director, deliberately
failed to schedule"” his foll owup appointnents at Parkl and. He
concluded that "JIM BOALES, Medical Director, intentionally and
deli berately denied prescribed nedications to plaintiff and
intentionally interfe[red] wth the treatnent prescribed" by
Par kl and doctors. Dismssal for failure to state a cl ai m agai nst
Bowl es was error.

In his brief, Sanuel argues that, by denying a protective
order agai nst discovery, the district court "effectively renov|[ed]
any shield of inmmunity" from Bow es. At this stage of the
proceedi ngs, this argunent is irrelevant, as dism ssal was error.
Wth further factual devel opnent, however, it is possible that
Bow es nmay be able to show qualified immunity for his actual

participation in the events underlying Sanuel's claim



The district court denied Bow es's request for protection
agai nst discovery because, although Bowl es had raised qualified
immunity as a defense in his answer, he had not yet noved to
dismss on those grounds. The ruling did not intimate that the
defense of qualified imunity had been stricken, and Samuel offers
no support for his assertion that, by denying a protective order,
the district court intended to strike the defense. Qualified
immunity remains a potential defense in this suit on renmand.

The district court erred in holding that Sanuel had not stated
a claim against Bowes for interference with prescribed nedical
treat nent. On this issue, the judgnent should be vacated and
remanded for further proceedi ngs. Because Sanuel has not appeal ed
the dismssal of his claimof unsafe jail conditions, the judgnent
agai nst Dallas County and Sheriff Bowl es on that claimshould be

af firned.



