IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 93-1070
Summary Cal endar

UNI TED STATES OF AMERI CA,

Pl ai ntiff-Appellee,

VERSUS
ELI AS GOMVEZ RI VERA,

Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Northern District of Texas
(4:92- CV-270- K(3: 89- CR- 076- K)

(February 17, 1994)
Bef ore GARWOOD, SM TH, and DeMOSS, Circuit Judges.
PER CURI AM *

El i as Rivera appeals the denial of his notion for relief under

28 U S.C. 8 2255. Finding no error, we affirm

The fact are set forth in United States v. Rivera, 898

F.2d 442 (5th Gr. 1990). In June 1989, R vera pleaded guilty to

" Local Rule 47.5.1 provides: "The publication of opinions that have no
precedential value and nerely decide particular cases on the basis of well-
settled principles of |aw inposes needl ess expense on the public and burdens
on the | egal profession.” Pursuant to that rule, the court has deternined
that this opinion should not be published.



distribution of a quantity of heroin. Hi s sentence included a
ni nety-two-nonth term of inprisonnent. Id. at 445. Ri vera
appeal ed. |d.

On appeal, R vera argued that the district court nmade vari ous
errors when calculating his sentence and that the guidelines
unconstitutionally deprived himof effective assi stance of counsel
because they did not permt his attorney to estimte the m ni mum
sentence he could receive if he pleaded guilty. 1d. at 445-47. 1In
April 1990, we rejected Rivera's ineffectiveness-of-counse
argunent but vacated and remanded because the record did not
indicate that the district court had consi dered t he appropri at eness
of the firearns enhancenent. See id. at 446-47.

On resentencing, the district court found that the firearns
enhancenent was not supported by the evidence and inposed a new
term of eighty-two nonths. In January 1991, we affirned in an
unpubl i shed opinion, rejecting Rivera's sole argunent that his
sentence was erroneous because a governnment w tness who testified
at the resentencing hearing did not identify him

In April 1992, Rivera filed a pro se § 2255 notion, alleging,

inter alia, that his guilty plea was involuntary because it was

made in reliance upon the governnent's prom se, as comruni cat ed by
counsel, that his sentence would be in the range of only twenty-one

to twenty-seven nonths. The district court denied the notion.



Ri vera argues pro se that his guilty plea was not know ng and
voluntary. "[A] “collateral challenge may not do service for an

appeal ."" United States v. Shaid, 937 F.2d 228, 231 (5th Gr.

1991) (en banc) (quoting United States v. Frady, 456 U. S. 152, 165

(1982)), cert. denied, 112 S. Ct. 978 (1992). Relief under § 2255

is reserved for violations of a defendant's constitutional rights
and for a narrow range of injuries that could not have been raised
on direct appeal and would, if condoned, result in a conplete

m scarriage of justice. United States v. Capua, 656 F.2d 1033

1037 (5th Cr. Unit A Sept. 1981). Short of this, clainms that
coul d have been raised on direct appeal, but were not, nmay not be
raised in a collateral proceeding. 1d.

Even if a defendant alleges a fundanental constitutional
error, he "may not raise an issue for the first tine on coll ateral

review wi t hout showi ng both “~cause' for his procedural default and

“actual prejudice' resulting fromthe error."” Shaid, 937 F.2d at
232 (citation omtted). The only exception to the cause-and-
prejudice test is the "extraordinary case . . . in which a

constitutional violation has probably resulted in the conviction of
one who is actually innocent." See id. at 232. Rivera does not

argue or suggest actual innocence.

A
The governnent argues that Ri vera was procedurally barred from
raising all the issues asserted in his 8§ 2255 notion, noting that

Ri vera's argunent that his plea was not knowi ng and vol untary was



not raised on either direct appeal. "To invoke the procedural bar
the governnent nust raise it in the district court.” United

States v. Drobny, 955 F.2d 990, 995 (5th Gr. 1992). To determ ne

whet her the governnent has invoked the procedural bar, we review
the governnent's pleadings. |1d. The governnent pleaded that al
i ssues, except the fifth )) which involved those raised in the
i nstant appeal! )) were not raised in district court at all, nor on
direct appeal. The governnent al so pl eaded that "such" issues were
barred by Shaid. R vera did not respond other than to request an
evidentiary hearing.

The district court held that all issues other than Rivera's
"fifth issue" were procedurally barred. The district court

addressed the nerits of that issue, holding, inter alia, that

Rivera's plea was knowing and voluntary and denied his § 2255
nmotion. As in Drobny, the district court's confusion as to whet her
t he governnent had properly invoked the procedural bar apparently

resulted from the |anguage of the pleading. See Drobny, 995

F.2d at 995. Because Rivera's voluntariness argunent could have
been, but was not, raised on direct appeal, and the procedural bar
was sufficiently rai sed and addressed by the district court,? the

governnment can i nvoke the procedural bar as to the fifth issue.

~ 1 The governnment characterized the "fifth issue" as "[w hether the plea
was involuntary by reason of defense's [sic] counsel's misrepresentation as to
sentence or the prosecutor's failure to keep a prom se or by reason of the
manner in which the hearing was conducted."

2 n Drobn;E, the issue whether the defendant was procedurally barred was
Sg\éer addressed by the magi strate judge or the district court. See id. at
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B
Rivera argues pro se that his guilty plea was involuntary
because it was induced by the "working agreenent" between the

governnent and counsel that his sentence would be in the range of

twenty-one to twenty-seven nonths. Rivera fails to denonstrate
cause for not raising this argunent on direct appeal. Nor can he
denonstrate actual prejudice. Hs allegation that there was a

"wor ki ng agreenent” upon which he relied is contradicted by his
testinony at the plea hearing in which he said that there were no
ot her agreenents than that contained in the witten plea bargain.

See United States v. Fuller, 769 F.2d 1095, 1099 (5th G r. 1985).

Further, Riverafailed to supply an affidavit fromareliable third
party to provide "independent indicia of the likely nmerit of [his]
contentions" that his guilty plea was not knowi ng and voluntary.

Harmason v. Smith, 888 F.2d 1527, 1529 (5th Gr. 1989) (citation

and internal quotation omtted). Because Rivera has shown neither
cause nor actual prejudice, he is barred by Shaid fromraising the

issue in his 8 2255 notion. See Shaid, 937 F.2d at 232.

C.

Rivera also argues that his gqguilty plea was involuntary
because he was not adequately infornmed of the maxi mum and m ni mum
penalties by the district court. He argues further that he thus
was not infornmed of the consequences of his guilty plea.

This issue was addressed on direct appeal , in an

i nef fectiveness-of-counsel context. See Rivera, 898 F.2d at 447




(citation and internal quotation omtted). W held that counsel
was not ineffective, because R vera was adequately inforned of the

consequences of his plea, which included, inter alia, a nmaximm

twenty-year termof incarceration. To the extent that this issue
has al ready been di sposed of, it will not be considered in a § 2255

not i on. United States v. Kalish, 780 F.2d 506, 508 (5th Cr.),

cert. denied, 476 U. S. 1118 (1986).

Further, R vera failed to raise this issue separately in
either of his two direct appeals. Because he has not shown cause
or actual prejudice for his procedural default, he is barred by
Shaid fromraising this issue in his 8§ 2255 noti on. Shai d, 937
F.2d at 232.

AFFI RVED.



