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DONNI E GENE ARPS,
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THOVAS J. CALLAHAN, Sheriff,
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Appeal fromthe United States District Court for the
Northern District of Texas
(7:89-CV-0027-K)

(August 2, 1994)

Bef ore GARWOOD, SM TH and DeMOSS, Circuit Judges.”
GARWOOD, Circuit Judge:

Plaintiff-appellant Donnie Gene Arps (Arps) appeals the
di sm ssal of his section 1983 civil rights conplaint based on the
district court's ruling that it was frivolous and failed to state

aclaim W affirm

Local Rule 47.5 provides: "The publication of opinions that
have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of |aw inposes needl ess
expense on the public and burdens on the | egal profession.”
Pursuant to that Rule, the Court has determ ned that this opinion
shoul d not be publi shed.



Facts and Proceedi ngs Bel ow

On Septenber 12, 1988, Arps was a pretrial detainee at the
Wchita County Jail (the Jail). Arps was housed in the sanme cel
bl ock as Mark M ser (Mser), a convicted felon awaiting transfer to
a Texas prison. During that day, Arps and M ser had an exchange of
words and M ser threatened to punch Arps. Afterwards, in an
attenpt to get help, Arps began waving a |legal pad at a security
canera located in the cell block. Arps waved the |egal pad for
about two mnutes and then returned to his cell. Arps repeated
this process of waving the legal pad and returning to his cell
three nore tinmes over a period of approximately thirty m nutes.
Thereafter, Arps returned to his cell door and began watching
t el evi si on. M ser cane over to Arps' cell, punched Arps, and
slamed his body to the floor. M ser then stonped and repeatedly
ki cked Arps until a guard arrived.

For fivetoten mnutes imediately follow ng the attack, Arps
remai ned on the floor. He was then renmoved from the cell and
pl aced near the Jail's control center. Approximtely ten m nutes
|ater, he was placed in a wheelchair and taken downstairs. He
remai ned downstairs in the wheelchair for about twenty to thirty
m nutes. Thereafter, Arps was shackled and told to walk to the

back seat of a deputy's car. Arps was then taken to the hospital.?

. The facts are based on Arps' testinony at a hearing held by
a magi strate judge in accordance with Spears v. MCotter, 766
F.2d 179 (5th Gr. 1985).

2 In his conplaint, Arps alleged that prison officials failed
to provide adequate nedical attention because prison officials
(1) took too long to take himto the hospital and (2) aggravated
his injuries by shackling himand transporting himin the very
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Later Arps learned that as a result of the attack his shoul der was
di sl ocated and his foot was broken.

On April 19, 1989, proceeding pro se and in forma pauperis,
Arps® filed this lawsuit pursuant to 42 U S.C. § 1983. The only
defendants are Wchita County, Texas, Sheriff Tom Callahan, and
several Wchita County county comm ssioners (collectively the
Defendants). In his conplaint, Arps alleged that the Defendants
violated his rights under the Fourteenth and Ei ghth Anendnents by
permtting a convicted prisoner to attack him by failing to
provi de adequate nedical attention, and by forcing himto pay for
medi cat i on. Arps also asserted that the Defendants were
responsi ble for the injuries he sustained during the attack because
pretrial detainees and felons were inproperly housed together.

After an August 15, 1990, Spears hearing on Arps' clains, the
magi strate judge issued a report dated Septenber 27, 1991,
recommendi ng that the case be dism ssed as frivol ous pursuant to 28
US C 8 1915(d) and for failure to state a claim pursuant to
Federal Rule of GCvil Procedure 12(b)(6). In response to
objections by Arps, the nmagistrate judge issued a supplenental
report on Novenber 6, 1992. On Decenber 21, 1992, the district
court adopted the magistrate's reports and recomrendati ons and
di sm ssed the |awsuit.

On appeal, Arps argues that the district court erred by (1)

smal | and cranped back seat of the deputy's car. On appeal,
however, Arps fails to assert that he received i nadequate nedi cal
care; thus he has waived this claim

3 At the tine he filed the lawsuit, Arps was a state prisoner
at the Texas Departnent of Crim nal Justice.
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dismssing his lawsuit as frivolous and for failure to state a
claim (2) dismssing his |awsuit w thout considering his anended
conplaint; and (3) denying his request for the appointnent of
counsel

Di scussi on

District Court's Dismssal Under 28 U.S.C. § 1915(d)*

A dismssal of an in forma pauperis action, pursuant to 28
US C § 1915(d), is reviewed under the abuse of discretion
standard. See Cay v. Estelle, 789 F.2d 318, 325 (5th G r. 1986)
(noting district courts have broad discretion in nmaking a
determ nation pursuant to section 1915(d)). Under section 1915(d),
the district court may dism ss an in forma pauperis proceeding if
it is "satisfied that the action is frivolous or malicious."
Di sm ssal pursuant to section 1915(d) is proper where the clai mhas
no arguable basis in lawor fact. See Eason v. Thalee, 14 F.3d 8,
9 (5th Gir. 1994).

Supervisory officials are not |iable under section 1983 for
the actions of subordinates under any theory of vicarious
liability. Thonmpkins v. Belt, 828 F.2d 298, 303 (5th Cr. 1987).
A supervisory official may be held liable if a civil rights
plaintiff shows (1) the supervisor was personally involved in the
constitutional deprivation or (2) that there was causal connection
bet ween the supervisor's wongful conduct and the constitutiona

violation. |Id. at 304. However, supervisory officials would be

4 Arps al so conplains of the district court's dism ssal for
failure to state a claimunder Rule 12(b)(6). Because we find
that di sm ssal was proper under section 1915(d), we need not
address dism ssal pursuant to Rule 12(b)(6).
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liable if they inplenmented a policy so deficient that the policy
"itself [was] a repudiation of constitutional rights" and was the
"moving force of the constitutional violation." ld. (citations
omtted).

Arps made no claim that the sheriff or the county
comm ssioners were personally involved in the failure of guards to
protect himfromattack. Thus, the question becones whether Arps
has any neritorious clainms based on the Defendants' inplenentation
of a constitutionally deficient policy.

A Failure to protect

Arps clains that the Defendants violated his rights when they
failed to protect him from Mser's attack. Qur standard for a
failure to protect claimis deliberate indifference. See, e.g.
Rhyne v. Henderson, 973 F.2d 386, 392 (5th Gr. 1992) (evaluating
muni cipality's policy for protecting suicidal pretrial detainees
under deliberate indifference standard); Sodie v. Canulette, No.
91-3620 at 6 (5th Gr. 1992) (unpublished opinion) (applying
deli berate indifference standard for pretrial detainees' failureto
protect claim; Alberti v. Klevenhagen, 790 F.2d 1220, 1224 (5th
Cr. 1986) (stating "[w] here dealing with the constitutionally
rooted duty of jailers to provide their prisoners reasonable
protection frominjury at the hands of fellowinmtes, 'we need not
dwell on the differences in rights enjoyed by pre-trial detainees
and convicted persons . . . .'") (citation omtted).

At the Spears hearing, Arps stated that until thirty m nutes
before the attack he had never had any problens with M ser and had

no reason to expect trouble. Therefore, Arps' nmain conplaint is



that prison officials failed to respond to his gestures at the
security canera.

Sheriff Callahan stated at the Spears hearing that the Jai
had a voice activated alarm system?® He stated that Arps' waving
a legal pad at the canera would not alert the guards because it was
not unusual for inmates to constantly wave at the security caneras
W t hout being in any need of assistance.

Arps' testinony fails to show how the guards' failure to
identify his gestures at the security caneras as a request for
assistance is due to a constitutionally deficient policy
i npl emented by the Defendants.® Arps fails to suggest how the
Def endants, who had no prior notice of Mser's violent nature
could have protected himfromthis random i nci dence of viol ence.
Arps cannot establish any policy or action inplenmented by the
Def endants whi ch was deliberately indifferent to the protection of
i nmat es. Since Arps' failure to protect claim has no arguable
basis in law or fact, the district court did not abuse its
di scretion by dismssing this claimas frivol ous.

B. Failure to segregate

Arps asserts that his due process rights were viol ated when he
was housed with Mser, a convicted felon. "[T] he due process

clause forbids punishnent of a person held in custody awaiting

5 This testinony is supported by Arps' own statenent that a
guard arrived in the cell block soon after the attack.

6 Even assum ng that the prison guards deliberately ignored
Arps' pleas for help, none of the guards are naned in the
lawsuit. As the Defendants are supervisory officials who were
not personally involved in the incident, they are only liable for
a constitutionally deficient Jail policy.
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trial but not yet adjudged guilty of any crine." Jones v. Di anond,
636 F.2d 1364, 1368 (5th G r. 1981). However, "if a particul ar
condition or restriction of pretrial detention is reasonably
related to a legitimte governnental objective, it does not,
W t hout nore, anount to 'punishnment.'" |d. at 1369 (quoting Bel
v. Wlfish, 99 S.Ct. 1861, 1874 (1979)).

The district court found that the unrebutted evidence at the
Spears hearing established that Arps was classified wth other
nonassaultive convicted felons because he had prior felony
convictions. Testinony by Sheriff Callahan revealed that it was
the Jail's policy to classify pretrial detainees that had prior
fel ony convictions as convicted felons. This policy of classifying
pretrial detainees wth prior felony convictions wth other
convicted felons is reasonably related to the Jail's interest in
mai ntaining jail security. See, e.g., Sodie, No. 91-3620 at 5 (5th
Cr. 1992) (finding that the classification of a pretrial detainee
who had an extensive crimnal history with other convicted felons
was reasonabl e). Arps did not chall enge Call ahan's testinony
that he had prior felony convictions. Thus, even if all of Arps
testinony is accepted as true, he fails to establish that the
Def endants' policy of housing prior felons with convicted felons
violated his constitutional rights. Thus, the district court did
not abuse its discretion by dismssing this claimas frivol ous.

C. Deprivation of property

In his conplaint Arps asserted that Defendants inproperly
charged himfor aspirinin an attenpt to di scourage innates at the

Jail from seeking nedical attention. Arps argued that the Jail's



policy violated his due process rights because he was not provi ded
an indigency hearing before noney was deducted from his prison
account for the nedication.

Arps never asserted in his conplaint or in any of his
objections to the nmagistrate's report that he requested an
i ndi gency hearing. |In addition, Arps has never asserted that he
did not have the funds to pay for the aspirin. Since Arps never
pursued a hearing on the matter, he fails to establish a due
process viol ation. As Arps did not offer any facts or law to
support his allegations, the district court did not abuse its
discretion by dismssing this claim as frivolous pursuant to
section 1915(d).

1. Mtion For Leave to Amend

Federal Rule of G vil Procedure 15(a) states that |eave to
anmend "shall be freely given when justice so requires."” The deni al
of aplaintiff's notion for |leave to anend is reviewed for abuse of
di scretion. Resolution Trust Corp. v. Sharif-Minir-Davidson Dev.
Corp., 992 F.2d 1398, 1403 n.8. (5th Cr. 1993). In ruling upon
such a notion, the district court nmay consider factors such as
prejudi ce to the opposi ng party, undue delay, bad faith or dilatory
motive on the part of the novant, the repeated failure of the
movant to cure deficiencies in previous anendnents, and the
futility of the anendnent. See Whitaker v. Houston, 963 F.2d 831,
836 (5th Cir. 1992).

On March 5, 1992, nearly five nonths after he filed his
objections to the magi strate's original report and recommendati ons,

Arps filed a notion for leave to file an anended conplaint. 1In his
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nmotion, Arps asserted that the anmended conplaint was "better
organi zed and nore clearly set[] forth [his] Constitutional |aw
clains." Arps, however, never tendered the proposed anended
conplaint to the district court, nor has he ever submtted it as
part of the appellate record.

Consi dering Arps' five-nonth delay before filing his notionto
anend and his failure to tender the proposed anended conplaint to
the district court, we are unable to conclude that it was an abuse
of discretion to deny his notion for | eave to anend.

[11. Mdtion for Appointnment of Counsel

A district court is not required to appoint counsel for an
indigent plaintiff asserting a claim under section 1983 unless
there are exceptional circunstances. Jackson v. Cain, 864 F.2d
1235, 1242 (5th Cr. 1989). The district court does have the
di scretion to appoint counsel for a plaintiff proceeding pro se if
doi ng so woul d advance the proper adm nistration of justice. Id.

Arps' |l awsuit does not present any exceptional circunstances,
and the district court did not abuse its discretion by denying
Arps' notion for appoi ntnent of counsel.

The district court's judgnent is therefore

AFFI RVED.



