IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 93-1035
Summary Cal endar

DARNELL JOHNSCN,
Pl ai ntiff-Appellant,

VERSUS
JEFF BRYANT, et al.,
Def endant s- Appel | ees.

Appeal fromthe United States District Court
for the Northern District of Texas
3:91 Cv 1713 H

March 17, 1993
Bef ore H G3 NBOTHAM SM TH, and DeMOSS, Circuit Judges.
PER CURI AM *
Darnell Johnson appeals the dismssal, wunder 28 U S C
8§ 1915(d), of his state prisoner's civil rights action brought
pursuant to 42 U.S.C. § 1983. Concluding that there is a need to
determ ne whether Johnson has exhausted his state renedies, we

affirmin part and vacate and remand in part.

" Local Rule 47.5.1 provides: "The publication of opinions that have no
precedential value and nerely decide particular cases on the basis of well-
settled principles of |aw inposes needl ess expense on the public and burdens
on the | egal profession.” Pursuant to that rule, the court has deternined
that this opinion should not be published.



l.

Johnson, a Texas state prisoner, alleges that his civil rights
were violated when he was falsely arrested by two deputies of the
Ellis County, Texas, sheriff's departnment on charges of burglary of
a residence and aggravated sexual assault. Proceeding pro se and

in forma pauperis, Johnson al so nanes as a defendant Mary Shel don,

a nmenber of the parole board that revoked his parole as a result of
the two charges brought against him Even though the charges were
dropped, Johnson's parole was revoked, and he was returned to
cust ody.

The conplaint was referred to a nmagistrate judge who, after
attenpting to elicit further specific factual information from
Johnson, recommended dismssing the conplaint as frivolous.
Johnson objected to the findings and recommendation of the
magi strate judge, but the district court conducted an i ndependent

review and adopted the report and recomendati on.

A district court may sua sponte dism ss a pauper's conpl aint

as frivolous where it |acks an arguable basis in either law or in
fact. A reviewing court wll disturb such a dismssal only on a

finding of abuse of discretion. Denton v. Hernandez, 112 S. C.

1728, 1733-34 (1992).
The gravanen of Johnson's conplaint is that the defendant
officers had him falsely arrested without a warrant or probable

cause. As a result of these charges and the inposition of what



Johnson terns an "ex post facto supervision fee law," his parole
was revoked by defendant Shel don, and he was returned to custody.
I n cases such as this one that conbine clains that properly shoul d
be asserted in a petition for wit of habeas corpus with clains
that may be pursued initially under section 1983, "and the clains
can be separated, federal courts should do so, entertaining the

1983 clains." Serio v. Mnbers of La. State Bd. of Pardons, 821

F.2d 1112, 1119 (5th GCr. 1987). Because parol e board nenbers are
absolutely imune fromliability under section 1983 for exercising
t heir deci si onmaki ng powers in individual parole decisions, Walter
v. Torres, 917 F.2d 1379, 1384 (5th Gr. 1990) (citations omtted),
Johnson's conplaint against defendant Sheldon was properly
di sm ssed.

Wiile a false arrest conplaint is one that generally may be

brought under section 1983, see Duckett v. Cty of Cedar Park

Tex., 950 F.2d 272, 278-79 (5th GCr. 1992), it is Johnson's
argunent that but for his false arrest he would not be presently
confined. As such, the thrust of Johnson's conplaint is plainly a
challenge to the revocation of his parole, and despite the
inclusion of a colorable section 1983 claim the two are too
inextricably linked to permt severance. Serio, 821 F.2d at 1119.

Because Johnson's section 1983 claimis not severable fromhis
habeas claim he nust exhaust his state renedies before he can
pursue this action in federal court. 1d. In his objections to the
magi strate judge's report and reconmendati on, Johnson cl ai ned t hat

he exhausted his state court renedies, but the district court did



not address this claim and it is unclear fromthe record whet her
he has actually done so. Johnson also clainmed that he filed a
request for federal habeas relief and requested that it be
consolidated with the present suit, but the district court did not
di scuss this assertion.

We therefore VACATE district court's judgnent regarding the
false arrest claim and the cause is REMANDED for a determ nation
of whet her Johnson has exhausted his state court renedies. The
district court may wi sh to consolidate the section 1983 and habeas
actions, though the recomended di sposition of the instant matter
is not intended to coment on the nerits of Johnson's renaining

clains. The remai nder of the judgnent is AFFI RVED



