IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 93-1030
Summary Cal endar

ELMO JI LES,
Pl ai ntiff-Appellant,

VERSUS

DONNA SHALALA,
Secretary of Health and Human Servi ces,

Def endant - Appel | ee.

Appeal fromthe United States District Court
for the Northern District of Texas
(7:91- CV-0025-K)

(Novenber 18, 1993)

Bef ore GARWOOD, SM TH, and DeMOSS, Circuit Judges.
PER CURI AM *

Elnmo Jiles appeals a summary judgnent denying his chall enges
to the termnation of his disability benefits under 42 U S C

8§ 405(g). Finding no error, we affirm

" Local Rule 47.5.1 provides: "The publication of opinions that have no
precedential value and nerely decide particular cases on the basis of well-
settled principles of |aw inposes needl ess expense on the public and burdens
on the | egal profession.” Pursuant to that rule, the court has deternined
that this opinion should not be published.



| .
A

In 1976, Jiles was granted disability benefits based upon a
di agnosis of nental deficiency (1Q of 63) and organic brain
syndronme with epilepsy. On review in 1978, Kiles's disability
benefits were continued with an unchanged diagnosis. On re-
evaluation in 1982, the Secretary of Health and Hunman Servi ces (the
"Secretary") determned that Jiles's disability had ceased in
August 1982, Accordingly, his benefits were discontinued in
Oct ober 1982.

Jil es sought adm nistrative review and, after a hearing, the
admnistrative |law judge ("ALJ") upheld the Secretary's decision.
The deni al of benefits was again upheld at a second admi nistrative
hearing conducted in 1988.

The Appeal s Council remanded to the ALJ for reconsideration of
the credibility of Jiles's conplaints of pain in |ight of Scharl ow

v. Schwei ker, 655 F.2d 645, 648 (5th Cr. Unit A Sept. 1981) (per

curian. After a third admnistrative hearing in 1990, the ALJ
again concluded that Jiles was no longer disabled within the
meani ng of the Social Security Act. The Appeal s Council denied

Jiles's request for further review

B
Jiles filed a conplaint in district court to set aside the
Secretary's decision. Jiles and the Secretary filed cross-notions

for summary judgnent. The nmagistrate judge recomended that the



Secretary's notion be granted. The district court overruled
Jiles's objections, adopted the recommendati on of the nmagistrate
judge, denied Jiles's notion for summary judgnent, and entered

summary judgnent in favor of the Secretary.

1.

Jiles was fifty-three years old at the tine of the |ast
admnistrative hearing. He has a fifth-grade education, and his
past work experience involved unskilled heavy |abor. He | ast
wor ked in 1975.

Jiles testified that he had been unable to work for fifteen
years because he had injured his back tryingto lift 100 pounds, he
"used to drink," and he had heart trouble. He was hospitalized for
his back problemin the 1970's and has taken nedication for his
back since that tine. He stated that he had stopped drinking in
1980. Since he stopped drinking, his stomach "is not as |arge as
it was."

Wl es has suffered from bronchitis for the last five years,
and he takes a prescription drug to help with his breathing. He
al so stated that he has a "nerve problem that causes chest pains,
breat hl essness, and rapid heartbeats. He testified that Dr. Bl uff
had given hima prescription for this problem which did not help.
According to Jiles, when these episodes occur he has to sit very
still for thirty mnutes to an hour.

Jiles testified that he no |onger has seizures and that he

does not take nedication for this problem He stated that it was



hi s back problemthat kept himfrom working.

Jiles told the ALJ that he could walk a block and lift ten
pounds. He no longer drives, and he spends nost of his tine
wat ching television or "sonething like that." H's daughter cooks
and shops for himand pays his bills.

Jil es has undergone two psychol ogi cal eval uations since the
initial diagnosis of nental deficiency. |In 1982 tests, Dr. Mrris
ranked Jiles's full scale IQat 72. Jiles infornmed Morris that he
spent nost of his tinme hunting, and Morris noted that Jiles had "a
consi der abl e anount of knowl edge" about the subject. Mrris stated
that Jiles's | evel of adaptive functioning appeared to be signifi-
cantly higher than his I1Qindicated. Morris evaluated Jiles again
in 1988 and rated his full scale IQ at 75. Morris noted that
Jiles's "approach to testing was characteri zed by much i ntentional

exaggeration of synptons," suggesting that Jiles was malingering.

Jiles was hospitalized twice in 1983 and three tines in 1985
with conplaints of chest pains. The records fromthese hospital-
i zations indicate that he did not suffer a heart attack or a
myocardi al infarction. During a 1984 consultative exam nation, the
physi ci an noted that Jiles had "sone chest pain which [was]
suggestive of angina but not classical for it." Jiles's EEG was
normal at his last discharge in 1985.

The record contains reports of Dr. Brooks's continuing regular
exam nations of Jiles from 1985 through April 1987. Qher than a

continuing prescription for Nitrostat, there is no nention of any

type of heart problem In October 1985, Jiles reported that he



felt well, and Brooks noted no arrhythm a.

Jiles was hospitalized with an acute duodenal wulcer in
Novenber 1982. Hs condition was classified as inproved on
di scharge, and he was instructed to take Taganet and Myl anta for
the next two nonths and to avoid greasy foods. Jiles did not
return for further treatnent.

An upper gastro-intestinal series in August 1984 reveal ed scar
ti ssue at the base of the duodenal bulb but no active ulcer in that
ar ea. The test showed an antral posterior wall ulcer. Br ooks
exam ned Jiles in Septenber 1984, however, and found that Jiles had
mai ntained his diet and nedication and that he had no synptons
suggesting an ul cer.

Jiles vomted bl ood after a drinking bout in January 1986, but
no ul cer was detected by x-ray. Synptonmatic care was prescri bed.
The report noted that Jiles's gastritis problens were secondary
probl ens caused by al cohol abuse. The ALJ determ ned that nost of
Jiles's ulcer and gastritis problens had been resolved wth
appropriate nedication and/or treatnent.

Jiles was diagnosed with cirrhosis of the liver in 1983
During an Qctober 1984 consultative exam nation, Dr. Caras noted
Jiles's "obviously severe liver disease" and stated that "[e]ven if
this patient is not drinking at this tine, there will not be any
real inprovenent, in fact it may worsen."

During a Decenber 1984 exam nati on, however, Brooks noted only
"mnimal cirrhosis denonstrated at this tine, alcoholic." Brooks's

summary of observations fromJune and July 1985 states that Jiles's



al coholic cirrhosis has shown a "nmarked i nprovenent over [the] | ast

18-24 nos." Brooks's continuing notes of regular exam nations
t hrough COctober 1987 contain no further nention of any Iliver
pr obl ens.

The ALJ found that Jiles was in the range of borderline
intellectual functioning, not nentally retarded. He noted that
Jiles had snelled of alcohol during the 1Qtest on which he scored
63, that he had scored higher on subsequent tests, and that the
record contained strong indications of malingering.

Noting that "this case turns on the issue of credibility," the
ALJ specifically found that Jiles's "all egations of pain and ot her
limtations [lacked credibility] and [were] not supported by the
medi cal evidence of record to the degree alleged.” The ALJ
determ ned that the nedi cal evidence showed i nprovenent in Jiles's
nonexertional inpairnments that was related to his ability to work.
The ALJ considered both Jiles's physical and nental inpairnents in
his evaluation of Jiles's residual functional capacity.

Vocational rehabilitation counselor Kathy Bottroff testified
that Jiles's past work had been heavy and unskilled. The ALJ asked
Bottrof f what jobs were avail able in the national econony for a man
of Jiles's age and educati onal background who was limted to Iight
work. Bottroff stated that there were approxi mately 3,900 grader
and sorter jobs avail able, 181,000 fol ding nmachi ne operator jobs,
40, 200 gl ui ng machi ne operator jobs, 239,000 food service worker
j obs, and 390, 000 el ectronic assenbly jobs.

The ALJ then asked Bottroff what jobs would be avail able



assumng that Jiles also were precluded from working around funes
or snoke that woul d exacerbate his bronchitis. Bottroff responded
that this restriction would exclude 20 to 25% of the food service
wor ker jobs, but that Jiles would be able to perform the other
] obs. Bottroff characterized all of the foregoing jobs as
unskill ed work that could be | earned on-the-job in less than thirty

days.

L1,

Sunmary judgnent is proper if the pleadings, depositions,
answers to interrogatories, and adm ssions on file, together with
any affidavits, denonstrate that there is no genuine issue as to
any material fact and that the noving party is entitled to judgnent

as a matter of |aw. FED. R Qv. P. 56(c); United States v.

MCallum 970 F.2d 66, 68 (5th CGr. 1992). This court's reviewis

de novo. | d.

A

Jiles contends on appeal that he did not know ngly waive
representation by counsel and that the ALJ erred by failing to
devel op the record with nore recent nedi cal evidence of his ulcers,
livers disease, and nerves. Jiles suggests that, because of his
limted intelligence, he was i ncapabl e of nmaki ng an i nf orned wai ver
of representation.

At each hearing, the ALJ infornmed Jiles that he had the right

to bring an attorney to the hearing, and Jiles indicated that he



was aware of that right. At the first hearing, the ALJ told Jiles
that if he wanted to be represented by an attorney, "now would be
the time to tell ne."

At the second hearing, Jiles was acconpanied by a friend, and
Jiles informed the ALJ that he did not need additional representa-
tion. At the third hearing, Jiles waived his right to representa-
tion and, when questioned by the ALJ, stated that he did not w sh
to submt additional nedical evidence. Jiles testified succinctly
and coherently at each hearing. The transcripts of the hearings do
not suggest that his repeated waivers of representation were
uni nf or med.

The decision to require a consultative examnation is within

the discretion of the ALJ. Wen v. Sullivan, 925 F.2d 123, 128

(5th Gr. 1991). An examnation is required only if the ALJ cannot

ot herwi se nake a disability determ nation. Anderson v. Sullivan,

887 F.2d 630, 634 (5th Cr. 1989). \Were a claimant is unrepre-
sented at the hearing, however, the ALJ has a special duty to
develop a full and fair record and to inquire and explore in order

to develop all the relevant facts. Kane v. Heckler, 731 F.2d 1216,

1219-20 (5th Cr. 1984). If the ALJ fails in this regard, the
claimant still nust show prejudice in the form of evidence that
could, and woul d, have been adduced that m ght have altered the
outcone in order to warrant a remand. 1d. at 1220.

In Kane, we remanded a denial of benefits because "[t]he
record disclose[d] no question by the ALJ concerni ng whet her or not

Kane desired counsel. The hearing lasted five mnutes and its



transcript consist[ed] of four pages . . . . The ALJ asked only
one perfunctory question about Kane's subjective conplaints.” [|d.
at 1218.

In contrast, we held in Janes v. Bowen, 793 F.2d 702, 704-05

(5th Gr. 1986), that the hearing before the ALJ with no attorney
present was adequate. We distinguished Kane because Janes's
hearing lasted for ten mnutes, and the ALJ questioned him
extensively about his condition. Id.

This case is nore simlar to James than to Kane. The ALJ
inquired extensively into Jiles's nedical problens and activity
| evel . Before closing each hearing, the ALJ inquired of Jiles
whet her there was anything he wi shed to add. Jiles's first hearing
| asted 17 m nutes, his second 25 mnutes, and his third 23 m nutes.

See Carrier v. Sullivan, 944 F. 2d 243, 245 (5th Gr. 1991) (ALJ did

not violate "special duty" to unrepresented clainmnt who, |ike
Jiles, had only a fifth-grade education, by failing to devel op the
record properly at a 26-m nute hearing).

Al t hough Jiles's brief refers to additional evidence that an
attorney could have acquired to support his claim Jiles has not
identified nore current nedical evidence of disability, nor did he
proffer such evidence in the district court. See Kane, 731 F. 2d at
1220. Jiles has not net his burden of establishing that he was
prejudi ced by his all egedly i nadequat e wai ver of counsel or that he
"coul d and woul d have adduced evi dence that m ght have altered the

result"” of the hearing. [d.



B
We review the Secretary's decision to determ ne whether there
is substantial evidence in the record to support it and whether the

Secretary applied the proper |egal standards. Giego v. Sullivan,

940 F. 2d 942, 943 (5th Cr. 1991). |If the Secretary's findings are
supported by substantial evidence, they are concl usive and nust be

affirmed. 42 U. S.C. 8§ 405(g); R chardson v. Perales, 402 U S. 389,

390 (1971). Substantial evidence is that which is relevant and

sufficient for a reasonable mnd to accept as adequate to support

a concl usion. ld. at 401. "This Court nmay not reweigh the
evidence or try the issues de novo. Rat her, conflicts in the
evidence are for the Secretary to resolve." Anthony v. Sullivan,

954 F.2d 289, 295 (5th Cr. 1992) (citations omtted).

The Secretary may term nate disability benefits if substanti al
evi dence shows that (1) there has been any nedical inprovenent in
the individual's inpairnent or conbination of inpairnents and
(2) the individual is now able to engage in substantial gainfu
activity. 42 U S. C. 8 423(f)(1)(A), (B); Giego, 940 F. 2d at 943-
44, A nedical inprovenent is defined as any decrease in the
medi cal severity of the inpairnment that was present at the tine of
the nost recent favorable nedical decision that the claimant was
di sabl ed or continued to be disabled. 20 C F.R 8§ 404.1594(b)(1).
A determ nation of nedical inprovenent "nmust be based on changes
(i mprovenent) in the synptons, signs and/or |aboratory findings
associated with [the] inpairnents.” |d.

Medi cal inprovenent nust be related to ability to work. This

10



occurs if there has been a decrease in the severity of the
i npai rment and an increase in functional capacity to do basic work
activities. 20 CF. R 8 404.1594(b)(3); Giego, 940 F.2d at 944-
45, In this case, substantial evidence supported the ALJ's
determnation that Jiles's nedical condition had inproved. See
Peral es, 402 U.S. at 401.

A determnation that Jiles has had nedical inprovenent does
not end the inquiry. The Secretary bears the burden of proving
that he can engage in substantial gainful activity. Giego, 940
F.2d at 944. In nmaking this determ nation, the Secretary nust use
an eight-step sequential process set forth at 20 CF R
§ 404.1594(f). 1d. at 944 n.1.

Jil es argues that the ALJ used an i nappropri ate | egal standard
by failing to consider his age and the I ength of his absence from
the workforce in determ ning his residual functional capacity. To
the contrary, the ALJ followed the required eight steps in
determ ning whether Jiles could engage in substantial gainful
activity. The ALJ found that Jiles did not have an inpairnent or
conbi nation of inpairnments that net or exceeded the severity of an
inpairnment |listed in Appendi x 1, subpart P, Regul ation No. 4; that
there had been nedical inprovenent; that the nedical inprovenent
was related to Jiles's ability to work; that he did have an
i npai rment or conbi nation of inpairnments that was severe; and t hat,
since August 1982, these inpairnents left himwth the residua
functional capacity to performthe "exertional and nonexertional

requi renents of work" subject to the restrictions that he not |ift

11



over twenty pounds, be required to understand or carry out "nore

than sinple instructions,” or work in a polluted environnent.

Based upon Jiles's residual functional capacity and the
testinony of a vocational expert, the ALJ determ ned that he could
work as a grader or sorter, folding machi ne operator, or cenenting
and gluing nmachine operator and that he also could perform
el ectronic assenbly. The ALJ's decision notes Jiles's age, his
fifth-grade education, and the fact that he had not worked since
1975.

The relevant regulations require that the ALJ order speci al
wor k eval uations or other testing because of a claimant's age and
Il ength of disability, but only if the avail abl e evidence does not
resolve what type of work the claimant can or cannot do on a
sustained basis. 20 C.F.R 8 404.1594(b)(4)(ii)-(iti). In this
case, the vocational expert testified that the jobs that she
identified could be learned on the job in less than thirty days.
Included in the expert's assessnent of Jiles's abilities was the
fact that he had not worked since 1975, that he was approximately
fifty-three years old, and that he had |limted education and
physical abilities. The ALJ did not err by failing to order
additional testing, as the record indicated that Jiles could
performthe jobs identified by the vocational expert.

Jiles also urges that the ALJ erred by failing to consider
whet her he was di sabl ed based upon a conbination of his inpair-
ment s. The ALJ specifically found, however, that Jiles was not

di sabl ed based upon a conbination of his inpairnents. Thi s

12



determ nation should be wupheld as supported by substantial

evi dence. See Tanez v. Sullivan, 888 F.2d 334, 336 (5th Cr.

1989) .

C.

Jiles also contends that the ALJ used an inappropriate |egal
standard to assess his al coholism He argues that the ALJ erred by
relying upon his assertion that he no longer drank, as this
testi nony may have been the rationalization of a sick individual.

See Ferguson v. Schwei ker, 641 F.2d 243, 249 (5th Cr. Unit A Mar.

1981) .

Al coholism can be disabling if it prevents a claimant from
engagi ng in substantial gainful activity. |In making this determ -
nati on, the ALJ should consider whether the claimnt has |ost the

ability to control his drinking. Ophey v. Secretary of Health &

Human Servs., 962 F.2d 384, 386 (5th Gr. 1992). Contrary to

Jiles's contention, the ALJ used the correct standard to eval uate
his drinking problem At both his 1988 and 1990 hearings, Jiles
informed the ALJ that he no | onger drank al cohol. Although the ALJ
found evidence of a substance addiction disorder, he determ ned
that there was no evidence that the problem had resulted in
"deterioration or deconpensation in awrk or work-1ike setting[]."

The record supports the finding that Jiles's al coholism was
under control. In July 1985, Brooks noted that Jiles's cirrhosis
of the liver had "marked[ly] inproved." Al t hough Jiles was

hospitalized in 1986 for alcohol-related gastritis, no additional

13



liver damage was noted, and Jiles's nedical records since 1986
i ndicate no further bouts of drinking.

Jiles's counselor at the Quanah Qutreach Center reported in
1987 that he had been a client of the center since 1975. The
counsel or reported that Jiles no | onger used al cohol and that his
probl ens were controlled by nedication. This case is distinguish-
able fromO phey, as there is no substantial evidence in the record
to indicate that Jiles has a current substance abuse problem See
id. at 385-87. The ALJ's finding that Jiles was not disabled
because of his al coholismwas supported by objective evidence.

AFFI RVED.
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