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JCE D. MLLER JR.,
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JI M BOALES, ET AL.

Def endant s- Appel | ees.

Appeal fromthe United States District Court
for the Northern District of Texas
(3:91-Cv-1212-X)

June 29, 1993
Before JOLLY, DUHE, and BARKSDALE, Circuit Judges.
PER CURI AM !
Joe D MIller appeals, pro se, the sunmary judgnent granted
Dal | as County, Texas, and its sheriff, JimBowes, in his 42 U S. C
8§ 1983 action for violation of his constitutional rights and

resulting injuries sustained while in pre-trial detainnment at the

Dal l as County Jail. W AFFIRM in part, REVERSE in part, and
REMAND.
. Local Rule 47.5.1 provides: "The publication of opinions that

have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of |aw inposes needless
expense on the public and burdens on the legal profession.™
Pursuant to that rule, the court has determ ned that this opinion
shoul d not be publi shed.



| .

MIler alleges the followng in his conplaint. He was
arrested and placed in the Dallas County Jail on February 11, 1991.
There, he was one of 13 bl acks placed in a cell designed for eight
peopl e. The other individuals were gang nenbers who verbal ly and
physically assaulted MIller during the next several days,
culmnating in a severe beating inflicted on February 20. Prior to
that, the gang nenbers had also set several fires in the cell,
including one to MIller's cousin while he was sleeping, and had

beat en anot her detainee "all over the tank". The snoke fromthe
fires made it difficult to breathe, and the snoke alarm did not
wor K.

During this tine, MIller repeatedly, including by witten
letter, asked jail guards for protection and to be noved to anot her
cell, but his requests were ignored; and the guards turned off the
intercomto the cell. Additionally, MIler and his cousin executed
signed affidavits to a guard, stating that they wanted to press
charges agai nst the gang nenbers for aggravated assault, but no
action was taken.

Foll ow ng the February 20 beating, MIler was taken to the
hospital, where he received stitches to his hand and ear. He
continues to suffer severe headaches, dizziness, and eating and
sl eeping disorders. Following his transfer fromthe jail to the
prison system MIller |earned fromprison nedical authorities that

X-rays revealed a piece of ball-point pen lodged in his head

presumably fromwhen a gang nenber stabbed himw th one during the



beati ng. The prison doctors cited this as a cause of his
di zzi ness, severe headaches, and eating disorders. The jail
medi cal personnel had taken two head X-rays, but told MIler that
there was not hi ng found which woul d expl ain his synptons.

Mller filed this 8 1983 action in June 1991, proceeding in
forma pauperis and pro se. His initial conplaint was anended, and
nanmed as defendants Bowl es and Dallas County. He clained that the
def endant s’ policies of under-staffing, over - crowdi ng, and
segregating cell mates by race "creat[ed] the jail environnent that
allowed the ... gang nenbers to operate unchecked by jail
authorities". He also clained inadequate nedical treatnent,
failure to protect him from physical harm and failure to file
crim nal charges against the gang nenbers despite his affidavit.

Bowes noved for dismssal or, alternatively, summary
judgnent, asserting failure to state a claim and to state
sufficient facts to overcone the defense of qualified imunity, and
filed a supporting affidavit. The district court granted summary
judgnent in Decenber 1992, addressing only Mller's claim of
i nadequate nedical care, and holding that MIler had presented no
evidence that Bowl es was personally involved in any denial of
medical care or that Bowes initiated a policy of providing

i nadequat e nedi cal care.?

2 It appears that the district court based the sunmary judgnent
primarily on a conclusion that MIler failed to state a cl ai munder
§ 1983, not on the affirmative defense of qualified imunity, which
woul d have invol ved finding that Bow es' alleged actions, even if
unconstitutional, were objectively reasonable in |ight of clearly
established constitutional standards at the tine. See Spann v.
Rai ney, 987 F.2d 1110, 1114 (5th Gr. 1993). W, therefore, limt
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The district court dism ssed sua sponte the action against
Dal |l as County for want of prosecution, as process had never been
served on the county. Although he appeal ed the entire judgnent, in
his brief on appeal, MIler does not challenge the dism ssal.

1.

As al ways, we review a summary judgnent de novo, Canpbell v.
Sonat O fshore Drilling, Inc., 979 F.2d 1115, 1118-19 (5th Cr.
1992), drawing all factual inferences in favor of the party
opposi ng the notion, Letcher v. Turner, 968 F.2d 508, 509 (5th Cr
1992). It will be upheld only if the noving party establishes that
there is no genuine issue as to any material fact and that it is
entitled to judgnent as a matter of law Fed. R Cv. P. 56(c);
Letcher, 968 F.2d at 509.

The pleadings of a pro se litigant are construed liberally.
Wesson v. gl esby, 910 F.2d 278, 279 (5th Cr. 1990). W address
in turn Mller's clains regarding failure to protect, inadequate
medi cal care, and renai ni ng conditions of confinenent (relating to
overcrowdi ng, and raci al segregation, and failure to prosecute gang
menbers) .

A
Post -conviction prisoner clainms regarding conditions of

confinenent, including for inadequate nedical care and failure to

our review to that basis. In any event, Bowles did not brief
qualified immunity to us. On remand, of course, the district court
may reconsider qualified inmunity. (This circuit's heightened

pl eading requirement for qualified imunity has been recently
overrul ed by the Suprene Court. See Leatherman v. Tarrant County
Narcotics Intelligence and Coordination Unit, US| 113 S
Ct. 1160 (U. S. 1993).)



protect, are governed by the "deliberate indifference" standard of
the Ei ghth Amendnent. WIson v. Seiter, = US _ , 111 S
2321, 2326-27 (1991). Pre-trial detainees, such as Mller,
however, enjoy rights accorded under the due process cl ause that
are not afforded convicted inmates. Jones v. D anond, 636 F.2d
1364, 1368 (5th Gr.) (en banc), cert. dismssed, 453 U S 950
(1981), overruled on other grounds, International Wodworkers of
Anmerica v. Chanpion Int'l Corp., 790 F.2d 1174 (5th G r. 1986).
This is because "the due process clause forbids punishnment of a
person held in custody awaiting trial but not yet adjudged guilty
of any crinme". I1d. at 1368. Under the due process standard, "if
a particular condition or restriction of pretrial detention is
reasonably related to a | egiti mate governnental objective, it does
not, without nore, anount to " punishnent'". |d. at 1369.

This court has held that the |ess demanding due process
standard governs pre-trial detainee clains of inadequate nedica
care. See Cupit v. Jones, 835 F.2d 82, 84-85 (5th Cr. 1987). W
have not, however, specifically addressed whether the sane test
applies to other pre-trial detainee conditions-of-confinenent
clains, including failure to protect, although Wl son supports such
a cl aimbeing governed by the sane standard as one for inadequate
medi cal treatnent. See Wlson, 111 S. Q. at 2326-27 (grouping
i nadequat e nedical care and failure to protect together for Eighth
Amendnent anal ysis). Because, as explai ned bel ow, we nust remand
for other reasons, we decline torule on this issue until after the

district court has done so.



Regardl ess of the constitutional standard to be applied, a
supervisory official may be held liable under 8§ 1983 only if the
plaintiff shows that (1) the supervisor was personally involved in
the alleged constitutional deprivation, or (2) there is "a
sufficient causal connection between the supervisor's w ongful
conduct and the constitutional violation". Thonpkins v. Belt, 828
F.2d 298, 304 (5th Cr. 1987). In his affidavit, Bow es stated in
part that at all relevant tines, he "had a policy, practice, custom
and procedure that required all [his] enpl oyees, where possible, to
act to protect the personal safety of all inmates in [his] custody
and, where possible, to act to prevent any act of violence by one
i nmat e agai nst anot her". He also stated in part that it would
violate this policy for a guard to turn off the intercomto a cell.
MIler's pleadings, however, tend to contradict the existence of
such a policy by asserting several instances in which his requests
for protection were ignored.® Although one incident does not
establish a policy, see Thonpkins, 828 F.2d at 305, several
i nstances nay. MIler's pleadings, therefore, when viewed in
conjunction with Bowes's affidavit, are sufficient to create a
genui ne issue of material fact on whether Bow es's policynaking
actions (or inactions) had a "causal connection" to the guards
alleged failure to protect MIler fromharm See Thonpkins, 828
F.2d at 303.

3 We may consider MIller's sworn pleadi ngs as summary judgnent
evi dence, because they neet the requirenents of Fed. R Cv. P.
56(e). See Isquith v. Mddle South Uilities, Inc., 847 F.2d 186,
194-95 (5th Cir.), cert. denied, 488 U S. 926 (1988).
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Finally, the record indicates that MIler may be abl e, through
di scovery, to identify the guards responsible for his injuries.*
A pro se plaintiff should be given |leave to anmend when his
conpl ai nt rai ses constitutional clainms but nanes the wong parties.
Par ker v. Fort Worth Police Dept., 980 F.2d 1023, 1025-26 (5th Gr
1993). Ml ler, therefore, should be given the opportunity to anend
his conplaint to nane the guards if so requested.

B

The standard for establishing a claimof inadequate nedical
care i s set out above. Under that standard, M|l er states no facts
whi ch woul d support a claim against Bowes or any jail nedica
personnel . There are no allegations that Bow es was personally
i nvol ved i n denying himadequate nedical care, and no evi dence of
even one instance in which MIler was provided inadequate care.®
The failure, if any, of jail personnel to identify the object
|l odged in Mller's head, wi thout nore, does not denonstrate that he
recei ved i nadequate care. His allegations in this regard anmount to
no nore than concl usory specul ati on.

C.
MIller's remaining clains are that jail policies of

overcrowdi ng, understaffing, and racial segregation in cells

4 In fact, his conplaint identifies one as "Oficer Scott".
Bowl es was granted a protective order shielding himfromdi scovery
pending resolution of the qualified immunity issue. Until that
i ssue i s resol ved and di scovery commences, M|l er may properly nane
addi tional defendants sinply as "unknown guards". E.g., Partridge
v. Two Unknown Police Oficers, 791 F.2d 1182 (5th Cr. 1986).

5 In his affidavit, Bow es stated that all inmtes were to be
gi ven adequate nedi cal treatnent.
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contributed to his injuries, and that no crimnal charges were
br ought agai nst the gang nenbers. Cf. Wight v. EIl Paso County
Jail, 642 F.2d 134, 136 n.3 (5th Gr. Unit A 1981) (Eighth
Amendnent cl ai mof i nhumane conditions, including overcrowdi ng and
failure to protect); diver v. Collins, 904 F.2d 278 (5th Gr.
1990) (8 1983 claimof sheriff's failure to press charges relating
to attack on inmate). These clains were not addressed by the
district court, and Bow es presented no summary judgnent evi dence
or authority regarding them Accordingly, we nust reverse the
summary judgnent insofar as it di sposes of those clainms and renmand
for further consideration of them
L1l
For the foregoing reasons, we AFFIRM the dism ssal of the
county. As to Bow es, we AFFIRM summary judgnent on the cl ai m of
i nadequat e nedi cal care, REVERSE on the clains regarding failureto
prot ect and ot her conditions of confinenent, and REMAND for further
proceedi ngs consistent with this opinion.

AFFIRMED in part, REVERSED in part, and REMANDED.



