IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 93-1012
Summary Cal endar

UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,
V.
THOVAS SHANNON DARR, a/k/a Shannon Darr,
Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Northern District of Texas
(3:88 CR 157 §

(June 9, 1994)

Before DAVIS, JONES, and DUHE, Circuit Judges."
PER CURI AM

Appel lant Darr was convicted for nunerous offenses
rel at ed to hi s i nvol vement in a | arge-scal e
anphet am ne/ nmet hanphet am ne di stribution ring. Nearly two years
after conviction, he filed a notion for newtrial, alleging that he

has just discovered that one of the governnent's w tnesses, Helen

Rom nes, lied about her previous involvenent in narcotics
trafficking. He alleges that the governnent knew about her
Local Rule 47.5 provides: "The publication of opinions that have no

precedential value and nmerely decide particular cases on the basis of well-
settled principles of |aw inposes needl ess expense on the public and burdens on
the | egal profession." Pursuant to that Rule, the Court has determined that this
opi nion shoul d not be published.



perjury, and that if the jury had known the truth, it is reasonably
likely that the truth would have produced a different verdict.

Gglio v. United States, 405 U. S. 150, 154, 92 S. C. 763,

(1972); United States v. Antoine, 603 F.2d 566, 569-70 (5th Gr.

1979) . The district court declined to grant a notion for new
trial. We find no reversible error and affirm

Darr conplains that the district court incorrectly used
the Fed. Rule &im Pro. 33 standard to eval uate whether the newy
di scovered evidence should result in a new trial. The
constitutional standard may not require the sane proof of

"newness," diligence, and materiality that are required to prevai

under Rule 33. Antoine, supra. Darr did not clearly differentiate

the standards in the trial court, a fact that explains if it does
not fully excuse the court's application of Rule 33.

Be that as it may, Darr cannot prevail even under the
constitutional standard. Ms. Rom nes acknowl edged that she
pur chased anphet am ne and net hanphetam ne from Darr approxi mately
20 tines over a one-year period. Darr asserts that she lied in
attenpting to confine her drug dealing to that period of tine,
because the Amarill o police were aware she had been deal ing drugs
for many years in the past. Had the jury known of her real
hi story, Darr contends her credibility woul d have been thoroughly
i npeached.

Al t hough courts nust be ever vigilant to insure that the
gover nnment does not obtain crimnal convictions by foul neans such

as the knowi ng use of perjured testinony, the rule of Napue v.



IIlinois, 360 U.S. 264, 79 S. . 1173 (1959), and Mller v. Pate,

386 U.S. 1, 87 S.Ct. 785 (1967), is not immune to the realities of

the trial process. In US. v. Antoine, supra, for instance, this

court applied the constitutional test to a notion for new tria
based on false testinony and denied relief. Antoine is factually
simlar to this case and binds our decision. The witness there
falsely testified that the governnent did not pay his attorney's
f ees. As the court realized, this information pertained to the
wtness's credibility. The court recognized that it had to
determ ne "whet her disclosure of this information would underm ne
his credibility so as to introduce an el enent of reasonabl e doubt."
603 F. 2d at 570. Reviewi ng the entire substance and context of the
W tness's testinony, this court affirmed the trial court's decision
against a new trial and concluded that, "the falsification about
the attorney's fees in the instant case is inmmterial when viewed
in the context of the entire record.” 603 F.2d at 571

In this case, nunerous w tnesses testified to Darr's
i nvol venent in the drug trafficking schenme. Rom nes's testinony
was partially <corroborated by tape recordings and by the
i nvol venent of an undercover agent on at |east one occasi on when
Darr delivered drugs to Romi nes. Thus, revelation of the fact that
Rom nes had been involved in drug-trafficking for | onger than she
testified could not reasonably have affected the jury's verdict.
Her crimnal involvenent, though it bore on her credibility, was
"immaterial when viewed in the context of the entire record.”

Ant oi ne, id.



Accordingly, the judgnment of the district court is

AFF| RMED.



