IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 93-1007

Summary Cal endar

ETHELENE MONTGOMVERY JEAN-LCUI'S, ET AL.,
Plaintiffs,
ETHELENE MONTGOMVERY JEAN- LOUI S,
Pl ai ntiff-Appellee,
vVer sus
CITY OF BI G SPRING TEXAS, ET AL.,
Def endant s,

JAMES SAWER AND STEVE WRI GHT,
Def endant s- Appel | ant s,

Appeal fromthe United States District Court
for the Northern District of Texas
(1:92-CV-0047- 0O

(Novenber 16, 1993)
Before KING H G3 NBOTHAM and BARKSDALE, Circuit Judges.
PER CURI AM *
Et hel ene Mntgonery Jean-Louis filed suit pursuant to 42

U S C 8 1983 against the defendants, Oficers Janes Sawer and

“Local Rule 47.5 provides: "The publication of opinions
t hat have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the Court has determ ned
that this opinion should not be published.



Steve Wi ght. The district court denied Oficers Sawer and
Wight's notion for summary judgnent. The officers appeal. W

DI SM SS the appeal for lack of jurisdiction.

| .

On April 1, 1990, Police Oficers Janmes Sawer and Steve
Wight responded to a tel ephone call fromMs. Rondel Brock, Jean-
Loui s' neighbor. Ms. Brock wished to recover, wth the assi stance
of the police officers, a baseball which Ms. Brock's sons had | ost
in Ms. Jean-Louis' yard. The neighbors had a history of disputes
of this sort. After Oficers Sawer and Wight spoke with Ms.
Brock, they wal ked to the Jean-Louis residence and knocked on the
door .

Ms. Jean-Louis and her husband, Dr. Hubert Jean-Louis,
greeted the policenen with tape recorder and canera in hand. Dr.
Jean- Loui s expl ai ned that his | awer had instructed himto tape the
conversation; Ms. Jean-Louis then stepped out from behind the
doctor and took a photograph of the officers with a polaroid
caner a. Wen Dr. and Ms. Jean-Louis refused to turn over the
phot ogr aph--and, for that matter, the baseball--the situation grew
heated. At sone point, Oficer Sawer pointed his finger at Ms.
Jean-Louis. He clains that he did so to cal mher; she clains he
ant agoni zed her. Ms. Jean-Louis asked the officer not to point at
her. Wen he refused, she noved his finger away. She clains she

did so gently; he clains she did so violently. O ficer Sawer then



pursued Ms. Jean-Louis into the house and before, during, or after
a struggle between the two, Sawyer infornmed Ms. Jean-Louis that
she was under arrest. All parties agree that violence attended
O ficer Sawer and Ms. Jean-Louis as they travel ed about the house
and then out to the police car. Oficer Sawer clainms that Ms.
Jean-Louis resisted arrest, and that he restrained her firmy but
fairly; Ms. Jean-Louis explains that after the officer subdued
her, she | eft her house peacefully even though the officer treated
her roughly.
1.

M's. Jean-Loui s sought conpensation in federal district court
pursuant to 42 U.S.C. 8§ 1983 for the harmshe suffered during this
encounter. The officers responded by filing a notion for summary
judgnent arguing, inter alia, that they were protected from
liability by qualified imunity. The district court denied their
nmotion. The officers appeal.

I n nost instances, we |lack jurisdiction to review a denial of

a notion for summary judgnent. Switzerland Cheese Assn. v. E

Horne's Market, Inc., 385 U S 23, 25 (1966). Nevert hel ess, we

have jurisdiction to entertain a denial of a claimof qualified
immunity "to the extent that it turns on an i ssue of law. " Feadl ey
v. Waddill, 868 F.2d 1437, 1439 (5th G r. 1989) (quoting Mtchel

v. Forsyth, 472 U S. 511, 530 (1985)) (internal quotation nmarks

omtted). |If the appeal turns on disputed issues of fact, however,

we |ack jurisdiction to entertain it. [|d.



To determ ne whether the officers are entitled to qualified
immunity, we first ascertain whether the Ms. Jean-Louis has
asserted the violation of a constitutional right. Correa v.
Fi scher, 982 F. 2d 931, 933 (5th Cir. 1993). Ms. Jean-Louis clains
that the officers violated her Fourth Amendnent right to be free
from unlawful arrest and detention. We recognize this right.

Duckett v. Cedar Park, 950 F.2d 272, 278 (5th Gr. 1992). She

further clainms that the officers, if they did indeed lawfully
arrest her, violated her right not to suffer in the process from
the use of excessive force. We recognize this right as well.

Johnson v. Morel, 876 F.2d 477, 480 (5th Gr. 1989) (en banc). W

conclude that Ms. Jean-Louis has asserted a violation of a
constitutional right.

We next consi der whether these rights were clearly established
at the tinme of the incident. In particular, we ask whether
reasonable officials in the position that the officers found
t hensel ves woul d have understood that their conduct violated Ms.

Jean-Louis' rights. Anderson v. Creighton, 483 U S. 635, 640

(1987). The officers do not deny that the rights Ms. Jean-Louis
asserts were clearly established when they arrested her. They
contest instead the nerits of her claim

The officers argue, first, that Oficer Sawer had probable
cause to arrest Ms. Jean-Louis. They rely on Texas Penal Code §
22.01(a)(3), claimng that Ms. Jean-Louis "intentionally or
know ngl y" caused "physical contact" with Oficer Sawer when she

knew or shoul d have reasonably believed that he woul d have regarded



"the contact as offensive or provocative." Tex. Penal Code Ann. 8§
22.01(a)(3) (West 1993). The officers conclude that, since the
arrest was not unlawful, no official in their position wuld have
believed the arrest unlawful and, therefore, that no reasonable
of ficer would have considered hinself to have violated Ms. Jean-
Louis' rights. Wether Ms. Jean-Louis knew or should have known
how O fi cer Sawer woul d have perceived the contact, however, is a
hotly contested i ssue of fact that this court cannot appropriately
resol ve on appeal .

Simlarly, the officers do not deny that Ms. Jean-Louis'
right to be free from excessive force was clearly established at
the tinme of the arrest. | nstead, they argue that she resisted
arrest and, therefore, that Oficer Sawer's use of force was
reasonable. Since the officers' did not use excessive force, their
reasoning continues, wunder these circunstances no reasonable
of ficial would have considered their actions a violation of Ms.
Jean-Louis' rights. Again, the officers m sconstrue the rol e of
this court inreviewing a denial of qualified inmmunity. Wether or
not Ms. Jean-Louis resisted arrest--indeed, whether or not they
arrested Ms. Jean-Louis--is a disputed issue of fact. W cannot
properly resolve that issue on appeal.

L1,

The officers predicate their argunments on disputed issues of
fact. W therefore find that the district court's order denying
the defendants' notion for summary judgnent is not appeal able

Accordi ngly, the appeal nust be DI SM SSED.



