IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 92-9594
Summary Cal endar

JACK N. LEE, Individually and as the
Adm ni strator of the Estate of
Verna B. Meyers,
Pl ai ntiff-Appellant,
ver sus
BRUCE M H. CLARK, ET AL.
Def endants-Third Party Defendants,
ver sus

FEDERAL DEPOSI T | NSURANCE CORPORATI ON,

Def endant-Third Party
Conpl ai nt - Appel | ee.

Appeal fromthe United States District Court for the
Eastern District of Louisiana
(92-CVv-707-K(1))

( Septenber 20, 1993 )
Before JOLLY, WENER, and EMLIO M GARZA, Crcuit Judges.
E. GRADY JOLLY, Circuit Judge:”

“Local Rule 47.5 provides: "The publication of opinions that
have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of |aw inposes needless
expense on the public and burdens on the legal profession.™
Pursuant to that Rule, the court has determ ned that this opinion
shoul d not be publi shed.



Jack N. Lee and his late wife, Verna B. Meyers ("the Lees")
filed suit in Louisiana state court to dissolve the sale of two
apartnent conpl exes to Bruce and Sandra Levy Cark ("the Carks").
After renoving the case to federal court, the Federal Deposit
| nsurance Corporation ("FDIC'), who currently holds title to the
two properties after foreclosing on the darks, noved for summary
j udgnent, arguing that the Lees coul d not dissol ve the sal e because
of the "hold harm ess" agreenent signed by the Lees in favor of the
First Cty Bank ("FCB").! The district court granted summary
judgnent to the FDIC and the Lees filed this appeal. For the
reasons stated below, we affirm

I

In the spring of 1985, the Carks purchased two apartnent
conpl exes located in Louisiana fromthe Lees pursuant to an act of
credit sale. Under this act of credit sale, the O arks nade a cash
down paynment to the Lees and delivered a $415,000 note for the
bal ance of the purchase price. Paynent of this note was secured by
the vendor's lien and nortgage.

At about the sane tinme, FCB |oaned approximately $1.125
mllion to the Carks for the purchase and renovation of the
apart nent conpl exes and ot her properties owned by the O arks. That

| oan was secured by a pledge of a $1.5 m|llion collateral nortgage

IOn May 17, 1991, the FDIC was appointed receiver of First
City Bank. The FDI C was then substituted in place of First Gty
Bank in this litigation.



note secured by a collateral nortgage on the two apartnent
conpl exes. At the request of FCB, the Lees agreed to subordinate
their vendor's lien and nortgage as to one of the properties in
favor of FCB's collateral nortgage, but the Lees retained their
vendor's lien and nortgage on the second property.

I n June of 1987, the C arks needed an additional $200,000 to
conpl ete the renovation of the apartnent conpl ex on which the Lees
held the vendor's lien and nortgage. The d arks contacted many
sources to borrow the additional noney, but they were unable to
find a wlling lender. The Carks' inability to obtain the |oan
left the Lees in the first lien position on an unfinished,
unt enant abl e, non-revenue producing property. After negotiation
anong the Lees, the O arks, and FCB, FCB agreed to | oan the O arks
t he $200, 000. In return, the Lees agreed to subordinate their
nmort gage on the second property in favor of FCB and agreed to sign
a "hold harnl ess" agreenent. FCB then loaned the darks the
request ed $200, 000. Eventually, however, the O arks defaulted on
the debt to FCB, and FCB foreclosed on both properties, acquiring
title at a judicial sale. The Clarks also failed to nake tinely
paynments to the Lees on the original purchase-noney note, and the
Lees never received full paynent for the properties. The d arks
have since filed for bankruptcy relief.

I
In May of 1989, the Lees sued the O arks and FCB i n Loui siana

state court to dissolve the sale of the properties to the Carks in



an effort to recover the properties fromFCB.? At about the sane
time, the FDI C was appoi nted receiver of FCB, and was substituted
as a party in this litigation. The FDIC renoved the case to
federal court pursuant to 12 U S.C. § 1821(d)(6)(A) (ii) and noved
for summary judgnent, arguing that the hold harnl ess agreenent
signed by the Lees prevented them from asserting any causes of
action arising as a result of the credit transactions anong the
Lees, the darks, and FCB. The nmagistrate granted the FDIC s
nmotion, stating that the hold harnl ess agreenent prevented the
di ssolution of the sale. The Lees filed a nmotion for
reconsi deration asserting two additional argunents, but the notion
was denied. The Lees then filed this appeal.
11

The issue in this case i s whether the hold harnl ess agreenent
signed by the Lees prevents the Lees from di ssolving the sale of
the properties to the Clarks. The review of an entry of sumary

judgnent is de novo. FDIC v. Mers, 955 F.2d 348, 349 (5th Cr

1992) . We review the record independently to determne if the
movant is entitled to judgnent as a matter of |aw, draw ng any

factual inferences in the |ight nost favorable to the non-novant.

2Louisiana law allows an unpaid vendor to denmand the
di ssolution of the sale by judicial process. Robertson v. Buoni,
504 So.2d 860, 862 (La. 1987). This right of dissolution places
"matters in the sane state as though the obligation had not

exi sted." | d. In the sale of imovables, this right of
di ssol ution exists agai nst the original purchaser and al so agai nst
third persons acquiring real rights or title to the property. |d.



Degan v. Ford Mdtor Co., 869 F.2d 889, 892 (5th Gr. 1989). I n

this case, there are no issues of material fact.

This case hinges on the neaning and effect of the hold
harm ess agreenent signed by the Lees. Under Louisiana law, a
court is required to enforce a contract according to the intent of

the parties as evidenced in the contract. Ransom v. Canctraft,

Inc., 580 So.2d 1073, 1077 (La. Ct. App. 1991); Liem v. Austin

Power, Inc., 569 So.2d 601, 608 (La. Ct. App. 1990). When t he

words of the contract are clear and explicit and |l ead to no absurd
consequences, no further interpretation nmay be nade in search of
the parties' intent. LA Qv. CooE ANN. art. 2046 (West 1952); see

al so Massachusetts Mutual Life Insurance Co. v. Nails, 549 So.2d

826, 832 (La. 1989); Ransomyv. Cancraft, Inc., 580 So.2d at 1077.

The rul es of construction cannot be used to create anbiguity where
none exists and a court cannot create a new contract where the
| anguage enpl oyed expresses the true intent of the parties. Ransom

v. Canctraft, Inc., 580 So.2d at 1077. The general rul es governing

the interpretation of contracts also apply when construing

indemmity contracts. Liemv. Austin Power, Inc., 569 So.2d at 608.

The hol d harml ess agreenent signed by the Lees states in part
that the Lees "agree to indemify and hold harm ess [ FCB] from any
and all causes of actions [sic] arising as a result of the credit
transactions between [the C arks, the Lees and FCB] including in
particular but not |imted to the execution of an Act of

Subordination by [the Lees] unto [FCB]." The Lees' right to



dissolve the sale of the properties to the Carks is derived
directly fromthe credit sale of the properties itself. See LA
Cv. Cooe AWNN. art. 2561 (West 1952).°* dearly, the sale of the
properties that gave rise to the right to dissolve was a credit
transaction between the Lees and the d arks. Because the hold
harm ess agreenent expressly applies to "any and all causes of
actions [sic] arising as a result of the credit transactions
between [the Lees, the Oarks and FCB]," the Lees cannot dissolve
the sale of the properties.

The fact that FCB was not a party to the act of credit sale
does not nean that the act of credit sale was not covered by the
hol d harml ess agreenent. Under Louisiana law, a court should
avoi d a construction that renders the contract neani ngless in favor
of a construction that gives the contract its intended effect.

Hone | nsurance Co. v. National Tea Co., 588 So.2d 361, 364 (La.

1991). To construe the hold harm ess agreenent as covering only
those transactions in which all three parties had active roles
woul d render the hold harm ess agreenent neani ngless. During the
course of events leading up to this Ilitigation, the d arks

experienced financial difficulties that limted their ability to

3LA. CQv. CooE ANN. art. 2561 states "If the buyer does not pay
the price, the seller may sue for the dissolution of the sale.
This right of dissolution shall be an accessory of the credit
representing the price, and if it be held by nore than one person
all nmust joinin the demand for dissolution; but if any refuse, the
ot hers by payi ng t he anount due the parties who refuse shall becone
subrogated to their rights."”



rai se additional funds to conpl ete the renovati ons on the apartnent
conpl ex on which the Lees held the first lien. At that point, the
Lees must have realized that there was a risk that the C arks m ght
default on the purchase-nbney note.* However, because of the
partially finished renovations, the apartnent conplex was not a
revenue- generating property, thus nmaking forecl osure by the Lees an
unattractive alternative. Instead, the Lees, who were represented
by counsel, took part in negotiations with the d arks and FCB, and
t hese negotiations resulted in FCB | oani ng an additional $200, 000
to the Carks. |In exchange for the loan to the C arks, the Lees
subrogated their vendor's lien in favor of FCB and the Lees agreed,
as evidenced by the hold harnl ess agreenent, to shoul der any risk
that they may never receive paynent of the purchase price fromthe
Cl arks. One of the possible risks assuned by the Lees was that FCB
m ght forecl ose upon the properties pursuant to the subrogation
agreenents, leaving the Lees with no collateral securing their
purchase-noney note. Now that it is unlikely that the Lees w |
recei ve paynent of the purchase price fromthe O arks, they cannot
shift their loss to FCB (now the FDIC) by dissolving the sale and
recovering title to the properties. Construing the hold harnl ess

agreenent as inapplicable to the act of credit sale between the

“According to the Lees' brief, at the tinme the $200, 000 | oan
was negoti ated, the C arks had been making nonthly install nents on
t he purchase noney | oan, however, "nost of which were late and did
not keep up with accruing interest." This, coupled with the
Clarks' inability to find a |ender should have put the Lees on
notice that the Carks were in a financially precarious position.



Lees and the darks would gut this bargained-for agreenent and
render it neaningl ess.®
|V
For the foregoing reasons, the order of the district court
granting summary judgnent in favor of the FDI C and di sm ssing the
Lees' suit to dissolve the sale is

AFFI RMED

The Lees presented three arguments why the hold harnless
agreenent should not prevent the dissolution of the sale of the
properties. First, they argue that FCB was negligent infailingto
obtain a waiver of the right to dissolve the sale of properties,
and that the hold harm ess agreenent does not indemify the FCB
against its own negligence. This argunent fails because FCB hol ds
title to the properties because of the subrogation agreenents and
the hold harnl ess agreenent, not because of any negligent act on
the part of FCB. The Lees presented two additional argunents which
that were raised for the first tinme in their notion to reconsider,
which the district court denied. Because a notion to reconsider
cannot be used to relitigate old issues or advance new theories,
the district court properly denied the notion to reconsider. See
In the Matter of Caravan Refrigerated Cargo, Inc., 864 F.2d 388,
393 (5th Cr. 1989), cert. denied, 497 U S. 1010, 110 S. Ct. 3254,
111 L.Ed.2d 763 (1990), and overruled on other grounds, Advanced
Uni ted Expressways v. Eastnman Kodak, 965 F.2d 1347, 1352 (1992).




