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Bef ore W ENER, BARKSDALE and EM LIO M GARZA, Circuit Judges.

PER CURI AM *

As the instant appeal and cross appeal are in large part
sequels to "Travelers |,"! we shall notsQin this unpublished per
curiamopinion witten principally for the benefit of the parties
SQreiterate the facts and procedural history of the controversies
before us today. It suffices that the facts set forth in detail by
the magi strate judge? are sufficient for our purposes. (They also
denonstrate, as to Defendants-Appellants John A and Robert
Liljeberg ("the Liljebergs") and St. Jude Hospital, St. Jude
Medi cal Ofice Building Limted Partnership, Liljeberg Enterpri ses,
I nc. and Krown Drugs, Inc. (collectively, "the Liljeberg entities")
as egregious and unconsci onable course of bad faith contractua
dealings as the nenbers of this panel can recall having

encountered.)?®

“Local Rule 47.5 provides: "The publication of opinions that
have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of |aw inposes needless
expense on the public and burdens on the legal profession.™
Pursuant to that Rule, the Court has determ ned that this opinion
shoul d not be publi shed.

1 Travelers Ins. Co. v. Liljeberq Enters., Inc., 7 F.3d 1203
(5th Gr. 1993). This case has been referred to fromtine to tine
as Liljeberg | as well.

2 Record Excerpts on Behalf of Travelers Insurance Co., Tab
3, at 4-12.

3 The Liljeberg conduct to which we refer is the antithesis
of that mandated in La. Cv. Code Ann. art. 1983 ("Contracts nust
be perfornmed in good faith."), and has contributed to the |ega
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Upon careful consideration of those facts and the applicable
law as reflected in the argunents of counsel, both oral and as
witten in briefs and supplenental subm ssions to this court, as
well as the contents of the lengthy and tortured record of this
case, we conclude that in granting the judgnent, grounded in part
on the jury verdict rendered at the conclusion of the trial of this
cause, the district court commtted no reversible error as to the
princi pal demands of Travelers against the Liljebergs and the
Liljeberg entities. For the nost part, therefore, we affirmthat
judgnent of the district court therein, both in favor of and
adverse to Travelers. And we feel no conpulsion to wite further
on that aspect of the instant case, except to observe that, given
the concerns expressed by nenbers of this panel at oral argunent
regarding the paucity of record citations in the brief filed on
behal f of the Liljebergs, et al.sqQthereby nmaking those briefs fal
woefully short of conpliance with Federal Rule of Appellate
Procedure 28, particularly of the requirenents of FRAP 28(a)(4) and
(a)(5)sQqwe were sorely tenpted to grant Travelers' notion to
di sm ss the appeal of Defendants-Appellants for failure to conply
wth FRAP 28(a) and (e). Even though we have refrained from
granting Traveler's notion thus to dismss, we trust that for
future purposes counsel for Defendants-Appellants shall heed this
caution well.

Havi ng t hus di sposed of the contentions of the Liljebergs and

effects prescribed in La. Cvil Code Ann. art. 1997 ("An obligor in
bad faith is liable for all the danages, foreseeable or not, that
are a direct consequence of his failure to perform").
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Liljeberg entities as appellants, we turn to the contentions of
Travel ers, as cross-appellant, concerning (1) entitlenent to
attorney's fees, (2) assessnent of costs, and (3) the appropriate
rate to be used in calculating pre-judgnent interest. In this
regard, we requested and received post-argunent supplenental
menoranda from the parties addressing the effect of this court's

opinion in Travelers | and the "l aw of the case" doctrine on these

cross-appeal issues; and we have carefully considered those
subm ssions as wel | .
I
ATTORNEY' S FEES
In an act of candor which, in contrast to the briefing and
oral argunent on behalf of the Liljebergs, we find particularly
refreshing, counsel for Travelers concedes that, inasnmuch as

Travelers | held that Travel ers was not entitled to attorney's fees

under the Liljeberg Enterprise, Inc. (LElI) |eases, the | aw of the
case doctrine precludes Travel ers' recovery of attorney's fees here
under any | ease agreenent nenorialized in such a docunent. W thus
need not consider the sub-issue of attorney's fees under such
| eases. But, as Travelers aptly denonstrates, the attorney's fees
provisions of the Krown Drugs, Inc. (Krown) |ease were neither

considered nor ruled on in Travelers |; and that |ease docunent

contains an attorney's fees provision significantly different from
the one contained in the LElI |ease docunent. Thus the issue of
attorney's fees wunder the Krown lease is not controlled by

Travelers | under the |aw of the case doctrine; it remains fair




gane for our review.

Section 16.7 of the Krown | ease commts the | essee to pay "any
reasonable anount incurred by Landlord as attorney's fees."
Moreover, the Krown | ease docunent does not contain a tripartite
provision akin to the one contained in the LEl |eases that we

construed in Travelers |. Consequently, Travelers is clearly

entitled to recover reasonable attorney's fees from Krown Drugs,
Inc. as lessee, and from any other co-defendant held liable in
solido with Krown Drugs under the judgnent of the district court,
or from any one or nore of them But, as the applicable
contractual provision does not contain a specific fornula or
percentage for <calculating attorney's fees, we are not in a
position to determ ne the proper anount of fees thus to be awarded.
Prudence thus dictates that we remand to the district court the
fact question of the appropriate anount to be assessed agai nst
Krown and its solidary co-judgnent debtors as reasonabl e attorney's
fees under the Krown | ease.
|1
COSTS

Travel ers argues on cross-appeal that the district court erred
in requiring the respective parties to bear their own costs.
Travel ers insists that it was the prevailing party and therefore
shoul d not have to bear any costs of the district court litigation.
Al t hough we m ght agree if we were reviewing this issue de novo,
that is not the applicable standard of review. Assessnent of costs

is reviewed for abuse of discretion; and we find no reversible



error under that highly restrictive standard of review

Al t hough Travelers did succeed on many of its clains, it did
not succeed totallysQat | east as to quantunsQon each and every one
of them In fact, the jury awarded Travelers significantly |ess
dollars than it sought, and the district court rejected a nunber of
Travel ers' asserted causes of action. Thus the district court's
determnation that Travelers did not prevail sufficiently to be
entitled to an award of costs as a matter of | aw under Federal Rule
of Gvil Procedure 54(d) cannot be said to constitute an abuse of
discretion. We therefore affirmthe district court's ruling on the
taxing of court costs in this matter.

1]
PRE- JUDGVENT | NTEREST

W turn finally to the question of the proper rate to be
applied in calculating pre-judgnent interest, an elenent of
recovery which the jury determ ned that Travelers was entitled to
receive. Travelers' positiononthisissueis statedinits brief:
"[The Liljeberg defendants are] properly liable for all danmages
flowwng from[their] msrepresentation including all unpaid rent
and interest at the contract rate . . . . The accrued interest is
an integral part of the damages caused by the [defendants], and
shoul d not be segregated fromthe outstanding rental." Travelers
argues that Cross-Appellees' contrary position is, in essence, a
red herring intended to obfuscate the solidary liability of those
parties by distinguishing the genesis of liability along tort and

contractual lines. Qur reading of the decision of the Louisiana



Suprene Court in Narcise v. lllinois Central Gulf Railroad Co.,*to

the effect thatsqQregardl ess of the | egal nature of the l[iability of
solidary obligors, i.e., irrespective of the fact that sone may be
liable in contract and others in tortsQeach solidary obligor is
liable to the obligee for 100% of the indebtedness owed by each
ot her co-obligor, convinces us that Travelers is correct. Thi s
i ncl udes the propriety under Louisiana lawof treating accrued pre-
judgnent interest as an integral part of the damages necessary to
conpensate the contractually injured party.® These nmaxi ns of state
| aw support the proposition that the correct way to cal cul ate post -
judgnent interest is to apply the proper percentage to the entire
anount of damages recovered, including in the instant case not only
rent but pre-judgnent interest as well. Still, we nust here focus
not so nuch on the nature of the pre-judgnent interest awards or
the sum upon which such interest is to be cal culated, but on the
appropriate rate of interest to be charged.

Parall eling the situation we anal yzed above i n connection with
attorney's fees, we discern that in the issue of pre-judgnent
interest a dichotony resulting from differences in the two
different |ease fornsSQLEI and KrownsSQi s produced for purposes of

applying the | aw of the case doctrine. As noted, Travelers | dealt

solely with the LEI |eases. And, as was the case with attorney's

fees, Travelers | contains a direct finding and holding on pre-

4 427 So.2d 1192 (La. 1983). See Hoefly v. Governnent
Enpl oyees Ins. Co., 418 So.2d 575, 578 (La. 1982).

5 See e.q., Trans-Aobal Alloy Ltd. v. First Nat'l Bank, 583
So. 2d 443, 457-58 (La. 1991).




j udgnent interest. Still, for law of the case purposes, such
holding is applicable only to LElI |ease provisions.

Despite Travelers' insistence that the LElI |ease docunent
provision calling for "the highest | egal rate all owabl e" shoul d be
interpreted to authorize pre-judgnent interest at the hi ghest non-
usurious rate available for commercial transactions in Louisiana,

we cannot disregard the holding in Travelers | that the phrase "the

hi ghest | egal rate all owabl e" i ncorporates by reference Loui siana's
| egal or judicial rate, determ nabl e under the applicabl e provision
of the Louisiana Cvil Code.® Cdearly, then, we are constrai ned by
the | aw of the case doctrine to conclude today that pre-judgnent
interest on the portion of the district court's damage award to
Travelers in the instant case for nonies due and ow ng under the
LElI | eases should have been cal cul ated in accordance with article
2924 of the Louisiana Cvil Code.” |In other words, we are not at
liberty to consider Travel ers' argunent that the subject LEl |ease
provi sion neans sonething different here than we found it to nean

in Travelers |. Therefore, on remand, the district court nust re-

calculate the LElI portion of pre-judgnent interest accordingly.
Not so, however, for calculating pre-judgnent interest on
monies found to be due and owing to Travelers as a result of
breaches of the Krown |ease (or, for that matter, any damages
awarded to Travelers by the district court in this case other than

under the LElI | eases). Travelers | dealt solely with the LE

6 LA, Cv. CooE ANN. art. 2924.
7o d.



| eases, so that its pronouncenents regarding pre-judgnent interest
are |imtedsQf or purposes of the |l awof the case doctrinesQto awards
arising from LEl |ease obligations only. W therefore |eave
undi sturbed the findings and holdings of the district court
concerning pre-judgnent interest on all portions of the judgnent
rendered in favor of Travelers other than the portion thereof
attributable to the LElI | eases. These unaffected portions include,
Wi thout limtation, awards arising fromor connected with the Krown
| ease.
| V.
CONCLUSI ON

The judgnent of the district court holding the Liljebergs and
various of the Liljeberg entities |liable in solido to Travelers is
affirmed in all respects, subject only to the followng two
exceptions: (1) To the extent that said judgnent failed to award
reasonabl e attorney's fees to Travel ers, payabl e by sone anong the
Def endant s- Appel | ant s/ Cross- Appel l ees in solido, as to all matters
in controversy other than the portion of the judgnment resulting
fromliability for rent under the LElI | eases, we REVERSE and REMAND
for the district court to determ ne such reasonabl e attorney's fees
and to nodify or supplenent its judgnent accordingly; and (2) to
the extent that sone of the pre-judgnent interest awarded in said
j udgnent was cal cul ated on the portion of the award resulting from
del i nquencies in the rent accruing under the LElI |ease, at a rate
or rates other than as specified in article 2924 of the Louisiana

Cvil Code, we REVERSE and REMAND for the district court to re-



calculate pre-judgnent interest in accordance with said code
article, but only as to the portion of the award arising fromthe
LEl |eases; and to nodify or supplenent its judgnent accordingly.
Travelers' notion to dism ss Appellants' appeal, and Travelers

alternative notion to stri ke Appellants' original and reply briefs,
are DENI ED. All costs of this appeal are taxed to Defendants-
Appel | ant s/ Cross- Appel | ees (except St. Jude Hospital of Kenner,

Loui siana, Inc.) in solido.
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