UNI TED STATES COURT OF APPEALS
for the Fifth Crcuit

No. 92-9578
Summary Cal endar

MARI E KEENAN,
Pl ai ntiff-Appellant,
VERSUS
A. R A LIVING CENTER- EAST, | NC.
wrongful |y designated as ARA Living Center-East-Inc.,
d/b/a Jefferson Healthcare Center, ET AL.

Def endant s- Appel | ees.

Appeal fromthe United States District Court
for the Eastern District of Louisiana
(CA 913104L)

(Decenber 27, 1993)
Before DAVIS, JONES and DUHE, Circuit Judges.
PER CURI AM !
Backgr ound

Mari e Keenan was visiting her nother at Jefferson Healthcare
Center, a honme for the elderly operated by ARA Living Centers-East,
Inc. ("ARA"). Keenan clains that, while walking through the
facility, she was hit from behind by a wheelchair operated by
Bozi der Gazetic, a resident in the hone. Al l egedly the blow

coupled with a freshly waxed fl oor caused her to fall and sustain

! Local Rule 47.5 provides: "The publication of opinions
t hat have no precedential value and nerely decide particul ar cases
on the basis of well-settled principles of |aw inposes needl ess
expense on the public and burdens on the legal profession.™
Pursuant to that Rule, the Court has determ ned that this opinion
shoul d not be publi shed.



serious injuries. Keenan sued ARA ARA defended that Keenan
failed to tinely notice the wheel chair being pushed toward her and
that she fell while attenpting to sidestep it. A jury found that
ARA was not negligent in providing a reasonably safe floor. The
jury also found that ARA was negligent in providing Gazetic with
t he wheel chair, but that this negligence was not the proxi mate or
| egal cause of Keenan's injuries. Accordi ngly, judgnent was
entered in favor of ARA. Keenan appeal s arguing that (1) the judge
erred by communi cating with the jury w thout consulting counsel and
(2) the evidence does not support the jury's finding of no
pr oxi mat e cause.
Di scussi on
| . Judge's Communications with the Jury.

Keenan's first conplaint is that the trial judge erred by
communicating with the jury during jury deliberations wthout
consulting counsel. Keenan argues that the judge inproperly
suppl enented the record and prejudiced the jury with her responses
to the jury's questions. Although the record indicates that the
j udge communi cated with the jury, the record does not indicate that
counsel was not consulted. We can only consider matters which

appear in the record. Roberts v. Wal-Mart Stores, Inc., 93-4392,

1993 W. 465829, at * 2 (5th Gr. 1993).

Even assum ng that we could consider this issue, there was no
reversible error. According to Keenan, the judge conmmuni cated with
the jury w thout consulting counsel on two occasions. |n response

tothe jury's witten request for a conference with the judge, the



judge wote the jury that she coul d not have a conference with them
and that they were to submt their questions in witing. Later,
the jury wote:

If the only Yes answer was to #3 - Do we continue
W th question #5.

The judge responded:

I f your answer to Question No. 1 is No - and If
your answer to Question No. 3 is Yes - but your
answer to Question No. 4 is No - do not answer

Question No. 5 or 6 or 7 or 8 - but date and sign
the form& return to the Court room

The judge's conmmuni cations were nothing nore than admnistrative
di rections consi st ent wth t he jury i nstructions and
i nterrogatories.

Keenan argues that the judge's response in the second
comuni cati on presuned that the jury answered questi on nunber four.
She further posits that the judge suggested a negative answer to
gquestion nunber four by presumng that the jury answered it in the
negative and by underscoring the word "but." W disagree. The
court's response to the jury's second inquiry nust be read in
connection with the court's earlier note to the jury. The jury
initially asked the judge:

If any of the questions 1-4 is yes, do we
answer no. 5.

After consultation with the counsel and w thout objection, the
j udge responded:
You answer question no. 5 only if your answer

to question no. 2 or your answer to question
no. 4 is yes.



When both responses are read together, they show that the court
instructed the jury as to how to proceed if question nunber four
was answered affirmatively or negatively. Therefore, the court's
instructions did not suggest a negative answer. Furt her nor e,
Keenan's argunent regarding underscoring is wthout nerit; the
j udge consi stently underscored conjunctions in her responses to the
jury.
1. Jury Finding

Keenan's next contention is that there was no evidence to
support the jury's finding that her injuries were not proximtely
caused by ARA' s negligence. She asserts that the jury reached this
findi ng because it was confused by the charges and interrogatories
on proxi mate cause. The record reveal s that Keenan di d not request
judgnent as a matter of law at the conclusion of the defendants’
evidence or prior to jury deliberations. Nor did she object to the
jury charges or interrogatories regarding proxinmate cause.
Accordingly, our review is limted to whether there was any
evidence to support the jury's verdict or whether plain error was

comm tted. See Coughlin v. Capital Cenent Co., 571 F.2d 290, 297

(5th CGr. 1978). After reviewing the record, we find that there
was no plain error.
CONCLUSI ON
For the foregoing reasons, the district court's judgnment is

AFFI RVED.



