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UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,
VERSUS
ROBERT S. JENKI NS,
Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Eastern District of Louisiana
(CR 92 291 A)

June 3, 1993
Before JOLLY, DUHE, and BARKSDALE, Circuit Judges.
PER CURI AM *

Robert S. Jenkins, pro se, appeals his sentence for conspiracy
to distribute marijuana, in violation of 21 US. C. § 846, and
structuring nonetary transactions to avoid reporting requirenents,
in violation of 31 U S.C. 8§ 5324(3). W AFFIRM

| .

Jenkins pleaded guilty to conspiracy to distribute

approxi mately 1200 pounds of marijuana and structuring $64, 400 in

currency transactions for the purpose of evading reporting

Local Rule 47.5.1 provides: "The publication of opinions that
have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of |aw inposes needless
expense on the public and burdens on the legal profession.™
Pursuant to that rule, the court has determ ned that this opinion
shoul d not be publi shed.



requi renents. He was sentenced, inter alia, to a 70-nonth
i nprisonnment termfor the first offense and a concurrent 60-nonth
termfor the second.

.

Jenkins contends only that the district court erred in
cal culating the anount of marijuana to be used in determning his
base offense | evel under the Sentencing Quidelines. The district
court, adopting the sentencing recommendations contained in the
presentence investigation report (PSR), calculated a base offense
| evel of 27, based on 1290 pounds of marijuana, a three-|evel
reduction for acceptance of responsibility, and a two-I|evel
increase for role in the offense. This court wll uphold the
sentence if it results froma correct application of the guidelines
to factual findings that are not clearly erroneous. United State
v. Chavez, 947 F.2d 742, 746 (5th Cr. 1991). Jenkins does not
contend that any of the findings are clearly erroneous. Therefore,
we review, de novo the application of the guidelines to those
facts. United States v. Hooten, 942 F.2d 878, 880 (5th Cr. 1991).

First, Jenkins contends that the 1290 pound fi gure shoul d have
been reduced by 600 pounds, which related to a transaction that had
not yet occurred, notwithstanding his guilty plea to conspiracy to
distribute approximately 1200 pounds. The district court did not
err. The guidelines direct it to consider drug quantities involved
inall transactions which are part of the sanme course of conduct or
common schene or plan as the offense of conviction. U S S. G 88

1B1.3(a)(2) & 2D1.1, comment. (nn.6 & 12); United States v. Moore,



927 F.2d 825, 827 (5th Cir.), cert. denied, 112 S. Ct. 205 (1991).
This may include anmounts of drugs that have been negotiated for,
but not distributed. U S S G § 2D1.1, coment. (n.12); Moore, 927
F.2d at 827. Jenki ns does not contest that he had arranged to
purchase an additional 600 pounds of marijuana. That anpbunt was
properly included.

Second, Jenkins contends that the 600 pounds should not have
been consi dered because he told the governnent about it pursuant to
a cooperation agreenment, citing US S. G § 1B1.8. But, that

provision specifically states that it "shall not be applied to

restrict the use of information ... known to the governnent prior
to entering into the cooperation agreenent”. US S G 8
1B1.8(b)(1). The district court found, and Jenkins does not

contest, that the governnent knew about Jenkins' plan to obtain the
addi tional 600 pounds before his arrest. This finding was based
upon a tape-recorded conversation in which Jenkins discussed the
transacti on.

Third, Jenkins contends that the district court erred in
relying on U S.S.G 8§ 2X1.1. Al though the district court did refer
to that section during sentencing, it adopted the recomendati ons
of the PSR, which relied on 8 2D1.1 in cal cul ati ng the base of fense
| evel . Even assum ng, arguendo, that the district court did rely
on 8 2X1.1, the 600 pounds were properly included under the
rel evant conduct provisions of § 1B1.3, which were also cited by
the district court, rendering any error harm ess. See United

States v. Sal azar, 961 F.2d 62, 64 (5th Cr. 1992).



Finally, Jenkins contends that an anendnent to U S S. G 8§
2D1. 4 in sone unspeci fied manner inpacted his sentence. Because he
did not raise this issue in district court, we review only for
plainerror. United States v. Pigno, 922 F.2d 1162, 1167 (5th Cr
1991). The anendnent to 8 2D1.4 nmade no substantive change to the
gui del i nes, but was enacted sinply to "clarif[y] and sinplif[y] the
gui del i ne provisions dealing with attenpts and conspiracies in drug
cases and confornf] the structure of these provisions to that of
other offense guidelines that specifically address attenpts and
conspiracies". U S S. G App. C anend. 447, at 271. Jenkins' base
of fense | evel would have been the same under either the former 8§
2D1. 4, or the anended 8 2D1.1, comment. (n.12), which contains the
sane provi sions regardi ng the wei ght of control | ed substances under
negotiation in unconpleted distributions. Thereis no error, plain
or otherw se.

L1l
For the foregoing reasons, the sentence is

AFFI RMED.



